
United States Court of Appeals 

for the 

District of Columbia Circuit 

TRANSCRIPT OF 

RECORD 





BRIEF AND APPENDIX 
FOR PETITIONER 

IN THE 

United States Court of Appeals 

for the District of Columbia 

October Term, 1941^ 
wU 

UNITED ST ATE 
>F AhyTA l-S F 

No. 8135 

EASTMAN KODAK COMPANY, Petitioner, 
rv 

V. 

DISTRICT OF COLUMBIA, Respondent. 

Petition for Review of Decision of the Board of Tax Ap¬ 
peals for the District of Columbia. 

John C. Reid, 

Counsel for Petitioner. 
306 Southern Bldg., 
Washington, D. C. 

Of Counsel: 
Ivins, Phillips, Graves & Barker. 
Southern Bldg., 
Washington, D. C. 

Pkicss or Bybon S. Adams. Washington. D. C. 





TABLE OF CONTENTS. 

Jurisdictional Statement. 

Statement of the Case. 

Statutes and Regulations Involved 

Statement of Points. 

Summarv of Argument. 

Argument . 10 

I. The Regulation Promulgated by the Commissioners 
Setting Forth the Procedure for Allocating Income 
to Sources within the District, and the Formula 
for Such Allocation, Arc in Direct Violation of the 
Express Provisions of the Statute. 10 

A. Apportionment Formula Used by the Federal 
Government . 11 

B. Apportionment Formulas Used by the Various 
States . 

II.Respondent’s Apportionment Formula Is Unrea¬ 
sonable and Unsound from an Economic Stand¬ 
point . 

111. The Weight of Judicial Authority Supports Peti¬ 
tioner’s Contentions. 

A. Supreme Court Cases on Apportionment. 

B. Authorities Relied on by the Board. 

1. Tlic Compania General and East Coast Oil 
Company Cases. 

2. Other Authorities Relied on by the Board .. 

18 

20 

24 

25 

31 

32 

36 

IV. The Fairness of Respondent’s Apportionment 
Formula . 42 

Conclusion . 46 



11 Table of Contents Continued. 

CITATIONS. 
Cases : Pa.ere 

Bass, Ratcliff & Gretton v. State Tax Commission, 
266 U. S. 271 .25,26,30 

Billwiller’s Estate v. Commissioner, 11 B. T. A. 841, 
aff’d31 F. (2d) 286 . 37 

Birkin, et al v. Commissioner, 5 B. T. A. 402 . 37 
Compania General v. Collector, 270 U. S. 306, 

32,33,34,35,30 
East Coast Oil Co. v. Commissioner, 85 F. (2d) 322, 

Eisner v. Maeombcr, 2f>2 U. S. 189.^7’?3’. ll 
Hans Rees' Sons v. State of North Carolina, 283 II. S. 

123 .25 27 28 30 
Lucas v. Alexander, 270 U. S. 573 . 30 
Matter of Kansas Citv Star, Mo. Supreme Court, 

Sept. 3, 1040 .*. 20 
Merchants' Loan & Trust Co. v. Smietanka, 255 U. S. 

500 . 20 
Snyder v. Massachusetts, 201 U. S. 07. 41 
Tootal Broadhurst Lee Co. v. Commissioner, 11 

B. T. A. 841, aff ’d 30 F. (2d) 239 ..37, 40 
Underwood Typewriter Co. v. Chamberlain, 254 U. S. 
113.‘.25,26,30 

Weaver Bros. v. District of Columbia, I). C., B. T. A. 
Nov. 20, 1041 ... .. .. 44 

Yokohami Ki-Tto Kwaisha, Ltd. v. Commissioner, 5 
B. T. A. 1248 . 37 

Statutes: 

Revenue Act of 1016 (30 Stat. 756).13,15,16 
Revenue Act of 1017 (40 Stat. 333).13,15,16 
Revenue Act of 1018 (40 Stat. 1077) Sec. 233, 

13,14,15,16,17,42 
Revenue Act of 1021 (42 Stat. 227) Secs. 217, 233 . .11,17 
Revenue Act of 1038 (52 Stat. 447).13,15 

Other Authorities: 

Opinion of Attorney General, 34 Ops. A. G. 03. 16 
Paul, Randolph—“ Selected Studies in Federal Taxa¬ 
tion”.:. 45 

U. S. Treasury Regulations 62, Art. 327 . 12 
U. S. Treasury Regulations 103, Sec. 19.110-12. 10 



IN THE 

United States Court of Appeals 
for the District of Columbia 

Docket No. 8135 

EASTMAN KODAK COMPANY, Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent. 

BRIEF FOR PETITIONER. 

JURISDICTIONAL STATEMENT. 

This is an appeal from a decision of the Board of Tax 

Appeals for the District of Columbia upholding the action 

of the Assessor in assessing a deficiency in District of Co¬ 

lumbia income taxes against petitioner for the calenda™ 
year 1939, amounting with interest to $3,838.81. The defi¬ 

ciency notice was issued on March 15, 1941 and the amount 

thereof, with interest, was paid by petitioner under written 

protest on March 21, 1941. On June 10, 1941, petitioner 

filed a petition with the Board of Tax Appeals for the Dis¬ 

trict of Columbia contesting the action of the Assessor. The 

Board considered the matter on the basis of a stipulation ot‘ 

facts, and, in a decision entered November 17, 1941, upheld 
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the action of the Assessor. On December 13, 1941, peti¬ 

tioner filed a petition for review by this Court of the decis¬ 

ion of the Board in accordance with the provisions of Sec. 

4(a), Title 9, P. A. 314, Acts 1937. 

STATEMENT OF THE CASE. 

All of the facts in this case were stipulated by the parties, 

and the Board included such stipulation in its findings of 

fact (P’s. App. 6, 7, 8). The facts may be summarized as 

follows: 

Petitioner is a New Jersey Corporation with its principal 

office in Rochester, Xew York. It is engaged in the manu¬ 

facture and sale of photographic equipment and other re¬ 

lated articles. Its principal manufacturing activities are 

carried on in Rochester, Xew York, where it owns and op¬ 

erates several large factories. Petitioner sells its articles 

as the result of solicitation bv traveling salesmen in every 

state in the country, including the District of Columbia, as 

well as in many foreign countries. 

During 1939, the taxable year in controversy, petitioner’s 

sales to customers in the District of Columbia amounted to 

$339,027.30 while its total sales everywhere amounted to 

$89,044,490.25. During that year, petitioner carried on no 

manufacturing activities in the District of Columbia, owned 

no real or tangible personal property in the District of 

Columbia, and paid salaries, wages, and commissions to em¬ 

ployees acting within the District of Columbia of only $14,- 

147.36 out of total payments for these items of $36,785,- 

366.18. 

Petitioner’s total net income from all sources in 1939 was 

$22,928,306.21. Of this $4,629,833.96 represented income 

from interest, rents, royalties, dividends, and other income 

not subject to apportionment, so that petitioner’s net income 

from the manufacture and sale of goods during 1939, the 

only income figure relevant to this proceeding, was $18,- 

298,472.25. 
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Of this figure respondent determined that 0.38073% was 

allocable to the District of Columbia. Respondent computdd 

this apportionment factor by dividing petitioner’s sales t!o 

customers in the District of Columbia of $339,027.36 by peti¬ 

tioner’s total sales of $89,044,490.25. Respondent then deter¬ 

mined petitioner’s net income allocable to the District by 

multiplying $18,298,472.25 by the apportionment factor cf 

0.38073%. This resulted in a taxable income of $69,667.77, 

and a tax of $3,483.39. Interest at 12% per annum amounted 

to $380.42, making the total tax and interest demanded bv 

respondent $3,863.81. 

In determining the apportionment factor of 0.38073%, re¬ 

spondent considered only the ratio of petitioner’s District 

sales to petitioner’s total sales, and gave no consideration 

whatever to the facts (1) that all petitioner’s property was 

located outside the District; (2) that all petitioner’s man¬ 

ufacturing activities were carried on outside the District; 

and (3) that only 0.03845% of the total wages, salaries, and 

commissions paid by petitioner were paid with respect to 

District of Columbia activities. 

STATUTES AND REGULATIONS INVOLVED. 

The statute involved in this proceeding is the District of 

Columbia Revenue Act of 1939 (c*.367, 53 Stat. 1085). The 

pertinent provisions are as follows: 

“Sec. 2(b). Tax on corporations.—There is hereby 
levied for each taxable year upon the taxable income 
from District of Columbia sources of every corporation, 
whether domestic or foreign (except those organiza¬ 
tions expressly exempt under paragraph (d) of this 
section, a tax at the rate of 5 per centum thereof. 

“Sec. 2(c). Definition of *taxable income.’—A^; 
used in this section, the term ‘taxable income’ mean^i 
the amount of the net income in excess of the credits 
against net income provided in section 9 of this title. 

# 
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“Sec. 3. Definition.—The term ‘net income’ means 
the gross income of a taxpayer less the deductions al¬ 
lowed by this title. 
**#*## • # « 

“Sec. 4(b). Of Corporations.—In the case of any 
corporation, gross income includes only the gross in¬ 
come from sources within the District of Columbia. The 
proper apportionment and allocation of income with 
respect to sources of income within and without the Dis¬ 
trict may be determined by processes or formulas of 
general apportionment under rules and regulations 
prescribed by the Commissioners.” 

“Sec. 29(a). Duties of assessor.—The assessor is 
hereby required to administer the provisions of this 
title. The assessor shall prescribe forms identical with 
those utilized by the Federal Government, except to the 
extent required by differences between this title and its 
application and the Federal Act and its application. He 
shall apply as far as practicable the administrative and 
judicial interpretations of the Federal income-tax law 
so that computations of income for purposes of this 
title shall be, as nearly as practicable, identical with the 
calculations required for Federal income-tax purposes. 
As soon as practicable after the return is filed the as- 
essor shall examine it and shall determine the correct 
amount of the tax.” (Italics supplied). 

The regulations pertaining to these provisions (as amend¬ 
ed February 21, 1940) are as follows: 

“Art. 3 

“(b) Income From Trade or Business.—If the trade 
or business of the corporation is carried on entirely 
within the District, the entire gross business income 
shall be allocated to the District; if the trade or business 
of the corporation is carried on partly within and partly 
without the District, that portion of the gross business 
income to be allocated to the District shall be deter¬ 
mined as follows: 

“ (1) "Where gross income for any taxable year is de¬ 
rived from the manufacture and sale or purchase and 
sale of tangible personal property, the portion thereof 
to be allocated to the District shall be taken to be such 



percentage of the total of such income as the sales with¬ 
in the District during- such taxable year bear to the 
total sales of the corporation for such taxable year. 
Other factors, such as the average monthly value of 
tangible personal property held and owned by the cor¬ 
poration in connection with its trade or business in the 
District and the total value of such property held and 
owned by the corporation in connection with its trade 
or business, may also be considered whenever, in the 
opinion of the Assessor, the use of such additional fac¬ 
tors in the apportionment formula would result i:i a 
more equitable tax.” * * * 

The comparable provisions of the regulations under the 
Federal Revenue Act of 1938, requiring the application of 
the ratio of property within a jurisdiction to total property 
as well as the ratio of sales within the jurisdiction to total 
sales are, set forth in the footnote below.1 

i Section 10, Art. 11912 of Regulations 101 under the Federal Revenue Act 
of 193S was in part as follows: 

* * See. 19.119-12. income from the sale of personal property derived 
from sources partly within and partly without the United States.—Items 
of gross income not allocated by sections 19.119-1 to 19.119-S, inclusive, 
or secion 19.119-11, to sources within or without the United States shall 
(unless unmistakably from a source within or a source without the United 
States) be treated as derived from sources partly within and partly with¬ 
out the United States. . . . 

A. The portion of such income derived from sources partly within the 
United States and partly within a foreign country which is attributable 
to sources within the United States shall be determined according to the 
following rules and eases: 

Personal property produced and sold.—Gross income derived from the 
sale of personal property produced (in whole or in part) by the taxpayer 
within the United States and sold within a foreign country or produced 
(in whole or in part) by the taxpayer within a foreign country and sold 
within the United States shall be treated as derived partly from sources 
within the United States and partly from sources within a foreign country 
under one of the cases set forth below. As used herein the word “[pro¬ 
duced” includes created, fabricated, manufactured, extracted, processed, 
cured, or aged. . . . 

Case 2 A. Where an independent factory or production price has not 
been established as provided under case 1A, the net income shall first be 
computed by deducting from the gross income derived from the sale of 
personal property produced (in whole or in part) by the taxpayer within 
the United States and sold within a foreign country or produced (in wlhole 
or in part) by the taxpayer within a foreign country and sold within the 
United States, the expenses, losses, or other deductions properly appor¬ 
tioned or allocated thereto and a ratable part of any expenses, losses, or 
other deductions which cannot definitely be allocated to some item or 
class of gross income. Of the amount of net income so determined, one- 
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STATEMENT OF POINTS. 

In seeking review of the Board’s decision, petitioner 
maintains and proposes to demonstrate that said Board 
lias erred in the following respects: 

(1) In holding that Article 3 (b) (1) of the regulations 
pertaining to the District of Columbia Revenue Act of 
1939 is a valid exercise of the regulatory powers conferred 
upon the Assessor; 

(2) In failing to hold that the regulations on this sub¬ 
ject should be substantially similar to those under the Fed¬ 
eral Revenue Act. 

(3) In holding that petitioner’s net income from District 
sources for the taxable year 1939 was $69,667.77. 

(4) In holding that respondent’s formula for determin¬ 
ing the portion of petitioner’s net income derived from Dis¬ 
trict sources was in accordance with the law; 

(5) In holding that the exclusive source of net income 
derived from the manufacture and sale of articles is the 
place of sale; 

(6) In holding that none of petitioner’s net income was 
attributable to plant investment and manufacturing activi¬ 
ties. 

(7) In failing to hold that part of petitioner’s net in¬ 
come was attributed to plant investment and wages paid 
to employees. 

half shall he apportioned in accordance with the value of the taxpayer’s 
property within the United States and within the foreign country, the 
portion attributable to sources within the United States being determined 
by multiplying such one-half by a fraction the numerator of which consists 
of the value of the taxpayer’s property within the United States, and the 
denominator of which consists of the value of the taxpayer's property 
both within the United States and within the foreign country. The re¬ 
maining one-half of such net income shall be apportioned in accordance 
with the gross sales of the taxpayer within the United States and within 
the foreign country, the portion attributable to sources within the United 
States being determined by multiplying such one-lialf by a fraction the 
numerator of which consists of the taxpayer's gross sales for the taxable 
year or period within the United States, and the denominator of which con¬ 
sists of the taxpayer's gross sales for the taxable year or period both within 
the United States and within the foreign country." (Italics supplied) 
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SUMMARY OF ARGUMENT. 

Respondent has computed petitioner’s income from Dis¬ 
trict sources by multiplying petitioner’s entire net income 
by the ratio of petitioner’s District sales to its total sales, 
thus attributing all income to the selling side of petition¬ 
er’s business and totally disregarding the other esserjtial 
factors contributing to the creation of income. The Board 
of Tax Appeals has supported this method of allocation. 
Petitioner contends that this method of allocation is invalid 
and unreasonable for the following reasons which are set 
forth in summary fashion. 

I. The Regulation Promulgated by the Commissioners get¬ 
ting Forth the Procedure for Allocating Income to 
Sources Within the District, and the Formula for S^ich 
Allocation, Are in Direct Violation of the Express Pro¬ 
visions of the Statute. 

Section 4(b) of the District Revenue Act calls for the 
allocation of income by processes or formulas of general 
apportionment under rules and regulations prescribed by 
the commissioners. Section 29(a) requires the assessor! to 
apply as far as practicable the administrative and judicial 
interpretations of the Federal Income Tax Law, so that 
computation of income under the District Act shall be as 
nearly as practicable identical with the calculations re¬ 
quired for Federal Income Tax purposes. No language 
could be more explicit. It needs no elaboration. The dis¬ 
trict authorities are directed to follow, if possible, Federal 
Income Tax regulations, which have been tested in the cru¬ 
cible of time. 

The only comparable Federal Income Tax regulation is 
the one dealing with foreign corporations whose sources 
of income are partly within and partly without the United 
States. No analogy in Federal Income Tax Law could be 
closer to the case at bar. Federal Income Tax regulations 
applicable to the taxable year 1939 and quoted in the foot¬ 
note to page — require the application to the total income 
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of petitioner of apportionment factors which take into con¬ 
sideration the ratio of property within the District to total 
property and sales within the District to total sales. The 
principles of this Federal Income Tax regulation have been 
substantially preserved since 1921. Notwithstanding this, 
respondent and the Board of Tax Appeals would have one 
believe that Congress in 1939 intended to upset 18 years 
of experience and go back to an interpretation of the 1918 
Federal Income Tax Law, the principle of which has been 
repudiated by the courts, by Congress and Federal regu¬ 
lations since 1921, and by almost all of the thirtv-two states 
employing the device of apportionment formulas. 

Even without the benefit of Section 29(a), the commis¬ 
sioners are instructed to frame regulations of “general 
apportionment”. These words, in view of their use in the 
Federal Revenue Acts have in various state laws come to 
have a meaning. Thev do not mean that all of the income 
from sales in a particular jurisdiction shall be attributed 
to that jurisdiction. “General apportionment” means an 
apportionment which, although general in application, must 
at the same time be founded upon reason and equity. The 
apportionment formula used by respondent is neither rea¬ 
sonable nor equitable. 

The regulation cannot be saved because of the escape 
clause permitting the use of a different method if the 
formula specifically mentioned turns out to be inequitable, 
because in nearly every case in which goods are manufac¬ 
tured outside of the District and sold within the District 
the exception to the regulation would have to be employed. 
The regulation then becomes not one of “general appor¬ 
tionment”, but an unsubstantial guide more honored in the 
breech than in the observance. 

II. Respondent’s Apportionment Formula is Unreasonable 
and Unsound from an Economic Standpoint. 

The apportionment formula used by respondent is in¬ 
trinsically arbitrary because it assumes that the place 
where the goods are sold is the source of the income with- 



out regard to the place where the goods are manufactured 
and the place where the other factors of business activity 
are conducted. The geographical source of income is the 
place or places where it is earned and not merely the place 
or places where the final reward for all economic activity 
happens to be captured. 

To say, as the Board does in this case, that income is 
earned only at the place where the sale is made is t<p say 
that the salesmen alone contribute to the petitioner's in¬ 
come and that the investor, the entrepreneur, the mechanic, 
the chemist, the artisan, and the common laborer contribute 
nothing. Such an approach is fallacious on its face. Each 
of the major income producing factors must be given 
weight. This has been recognized not only by the Federal 
Government, but also by ahnost all the states having cor¬ 
porate income taxes. In allocating income to domestic and 
foreign sources it is the almost universal practice to take 
into account not only the place of sale but also the place 
of manufacture at least. 

Respondent’s apportionment formula is also invalid on 
the ground that it taxes extra-territorial values. The stat¬ 
ute imposes a tax only on net income from District sources, 
and petitioner has no objection to paying a tax on its net 
income from District sources. Under respondent’s formula, 
however, petitioner is taxed not only on net income derived 
from District sources but also on net income from non- 
District sources. Petitioner’s argument in this case is 
therefore that respondent has overreached its statutory au¬ 
thority and the purported exercise of such authority is 
unauthorized. 

III. The Weight of Judicial Authority Supports Petitioner’s 
Contentions. 

The Supreme Court in the three leading cases on the 
subject, Underwood Typewriter Co. v. Chamberlain (1920), 
254 U. S. 113; Bass, Ratcliff & Gretton v. State Tax Com¬ 

mission (1924), 266 U. S. 271; and Hans Rees’ Sons v. State 

of North Carolina ex rel Maxwell (1931), 283 U. S. 123, 
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lias expressly recognized the position which the property 
factor must play in any sensible formula of apportionment. 

The Board’s decision that the source of income is solely 
the place where the sale occurs was largely based on cer¬ 
tain language used by the Supreme Court in Compania Gen¬ 

eral, etc. v. Commissioner, 279 U. S. 306. It is submitted 
that the actual decision in that case supports petitioner’s 
position in the case at bar, and moreover that the obiter 

dictum upon which the Board relied was, in effect, re¬ 
pudiated by the Supreme Court in Hans Rees* Sons v. State 

of North Carolina, 293 U. S. 123. Petitioner also points out 
that the Compania General case has been completely re¬ 
pudiated by respondent in its regulations pertaining to the 
situs of sales. Respondent cannot in good conscience be 
permitted to rely on a case and reject it at the same time. 

ARGUMENT. 

I. The Regulation Promulgated by the Commissioners Set¬ 
ting Forth the Procedure for Allocating Income to 
Sources Within the District, and the Formula for Such 
Allocation, Are in Direct Violation of the Express Pro¬ 
visions of the Statute. 

Section 29(a) of the District of Columbia Revenue Act 
of 1939 requires the Assessor to apply as far as prac¬ 
ticable the administrative and judicial interpretations of 
the Federal income tax law, so that computation of income 
under the District Act shall be as nearly as possible simi¬ 
lar to the calculations required for Federal income tax 
purposes. The Federal regulation pertinent to the present 
problem is the one dealing with foreign corporations whose 
income is derived from sources partly within and partly 
without the United States. (Sec. 19.119-12 of Regs. 103) 
It is to be presumed that Congress intended respondent to 
follow this regulation. Moreover, at the time the District 
Revenue Act was enacted, general apportionment formulas 
were being used by a large number of states to determine 
the amount of income fairly attributable to their respec¬ 
tive territories. It is reasonable to suppose that Congress 
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was aware of this widespread use of apportionment formu¬ 
las by other taxing jurisdictions and that it expected re¬ 
spondent to adopt a formula substantially similar to those 
in use. 

A. Apportionment formula used by the Federal Gov 
ment. 

At the time Congress passed the District Revenue Act 
of 1939, there was on the statute books a provision in the 
Federal revenue law dealing with the taxability of income 
from sources within the United States as distinguished 
from income from sources outside the United States. This 
provision (now contained in Sec. 119 of the Internal Rev¬ 
enue Code) was first enacted in the Revenue Act of 1921, 
and provided as follows: 

“Section 233— 
“(b) In the case of a foreign corporation, grossl in¬ 

come means only gross income from sources within the 
United States, determined in the manner provide^ in 
Section 217.’’ 

“Section 217— 
“ (e) * * * In the case of gross income derived frjom 

sources partly within and partly without the United 
States, tlie net income may first be computed by de¬ 
ducting the expenses, losses or other deductions lip- 
portioned or allocated thereto and a ratable part of 
any expenses, losses of other deductions which cannot 
definitely be allocated to some item or class of gross 
income; and the portion of such net income attribut¬ 
able to sources within the United States may be de¬ 
termined by processes or formulas of general appor¬ 
tionment prescribed by the Commissioner with the Ap¬ 
proval of the Secretary. Gains, profits and incolne 
from * * * (2) the sale of personal property produced 
(in whole or in part) by the taxpayer within and sold 
without the United States, or produced (in whole or in 
part) by the taxpayer without and sold within the 
United States, shall be treated as derived partly from 
sources within and partlv from sources without the 
United States. * * *” 
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In prescribing “processes or formulas of general ap¬ 
portionment” as directed by the statute, the Commissioner 
issued regulations (Regs. 62, Art. 327) providing for the 
apportioning of income to domestic and foreign sources in 
accordance with the relative value of the taxpayer’s prop- 
ertv within and without the United States and the relative 
volume of sales within and without the United States. Un¬ 
der these regulations, which have remained substantially 
unchanged (see Sec. 19.119-12 of Regs. 103), income from 
domestic sources was computed by multiplying the taxpay¬ 
er’s entire net income by the average of two fractions, the 
first fraction representing the ratio of the value of prop¬ 
erty in the United States to the value of the taxpayer’s 
property wherever situated and the second fraction repre¬ 
senting the ratio of gross receipts from sales in the United 
States to gross receipts from total sales. By including 
property as a factor in the apportionment formula, the 
Commissioner of Internal Revenue explicitly recognized 
that income is earned at the place of manufacture as well 

as at the place of sale. 
With these long-established regulations before it when 

enacting the District Revenue Act of 1939, it seems obvious 
that Congress intended respondent’s “formulas of general 
apportionment” to be somewhat similar to the formula 
used by the federal Bureau of Internal Revenue. At the 
very least, it seems obvious that Congress did not intend 
respondent to prescribe a formula based on an economic 
concept in direct and fundamental conflict with the con¬ 
cept underlying the Federal law and regulations. \et re¬ 
spondent has done just that, and has been supported by 

the Board. 
In so holding, the Board has admitted that the state of 

the Federal law on apportionment at the time Congress 
enacted the District Revenue Act represents an extremely 
important consideration in the determination of the ques¬ 
tion in the case at bar. Yet instead of examining the Fed¬ 
eral statutes and regulations in effect at the time the Dis¬ 
trict Statute was enacted, and for eighteen years prior to 
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that time, the Board jumped back to the Revenue Acts of 
1916, 1917, and 1918 and relied on long-since academicj dis¬ 
cussions as to the meaning of the word “sources” as hsed 
in these early statutes. In justifying this rather startling 
logic, the Board contended that the District Revenue Act 
of 1939 more closely resembled the pre-1921 Federal law 
than the post-1921 Federal law with respect to the matter 
here involved. From this assumption the Board reasoned 
that the judicial and administrative constructions given the 
pre-1921 Federal law are controlling in construing the Dis¬ 
trict Act. Let us examine this contention of the Boaijd. 

For purposes of comparison there are set out below the 
pertinent sections of the District Revenue Act of 1939, the 
Revenue Act of 1938—the Federal law in effect at the time 
the District Revenue Act was enacted, and the Revenue Act 
of 1918. District of Columbia Revenue Act of 1939. 

“Sec. 3. Definition.—The term ‘net income’ means 
the gross income of a taxpayer less the deductions al¬ 
lowed by this title. 

* * # # m * # * j * 

“Sec. 4. (1)) Of Corporations.—In the case of janv 
corporation, gross income includes only the grossl in¬ 
come from sources within the District of Columbia. 
The proper apportionment and allocation of income 
with respect to sources of income within and without 
the District may be determined by processes or formu¬ 
las of general apportionment under rules and regula¬ 
tions prescribed by the Commissioners.” 

Revenue Act of 1938. 

“Sec. 231 (c). In the case of a foreign corporation 
gross income includes onlv the gross income from 
sources within the United States. 

“Sec. 119 (e). * * # In the case of gross income 
derived from sources partly within and partly without 
the United States, the net income may first be com¬ 
puted by deducting the expenses [allocable thorcjto ] 
# * * and the portion of such net income attributable to 
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sources within the United States may be determined 
by processes or formulas of general apportionment 
prescribed by the Commissioner with the approval of 
the Secretary * * #” 

Revenue Act of 1918, Section 233 (40 Stat. 1077), provided: 

“(b) In the case of a foreign corporation gross in¬ 
come includes only the gross income from sources 
within the United States, including the interest on 
bonds, notes, or other interest-bearing obligations of 
residents, corporate or otherwise, dividends from resi¬ 
dent corporations, and including all amounts received 
(although paid under a contract for the sale of goods 
or otherwise) representing profits on the manufacture 
and disposition of goods within the United States.” 

Both the 1918 Act and the 1938 Act contain the general 
provision, similar to the corresponding provision in the 
District Act that, 

“In the case of a foreign corporation gross income 
includes only the gross income from sources within 
the United States.” 

This provision therefore cannot be cited by either party 
as evidence of the similarity or lack of similarity to the 
District Act. The District Act goes on to provide that, 

“The proper apportionment and allocation of in¬ 
come with respect to sources of income within and 
without the District may be determined by processes 
or formulas of general apportionment under rules and 
regulations prescribed by the Commissioner.” 

There is not even a remote counterpart of this provision 
in the 1918 Act, and from the language of Sec. 233 of that 
Act it seems extremelv doubtful that the idea of having 
income from more than one source ever occurred to Con¬ 
gress at that time. It appears certain that the theory of 
apportionment never occurred to the drafters of the 1918 
Act. On the other hand, this provision of the District Act 
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corresponds almost exactly to the provision in the 1938 
Act that, 

“The portion of such net income attributable to 
sources within the United States may be determined by 
processes or formulas of general apportionment pre¬ 
scribed by the Commissioner * * V’ 

The closeness with which these provisions correspond, both 
in concept and in language, gives rise inevitably to the in¬ 
ference that Sec. 4(b) of the District Act was based on Sec. 
119(e) of the Federal Revenue Act of 1938. It is submitted, 
therefore, that there is no basis whatever for the Board’s 
statement, with respect to the provisions under discussion, 
that the District Act bears a closer resemblance to the Fed¬ 
eral 191S Act than to the Federal law subsequent to 1L921 
as illustrated here by the Revenue Act of 1938. 

The Board also pointed out, in support of its reliance on 
the administrative and judicial construction given to the 
pre-1921 Federal law, that the District Act does not contain 
a provision similar to the detailed statement in the Federal 
law that where tangible personal property is manufactured 
in a foreign country and sold in the United States, and vice 

versa, the income arising therefrom is from sources pajrtly 
within and partly without the United States. The Bc|»ard 
felt that the failure on the part of Congress to include |tliis 
clause in the District Act indicated that Congress intended 
the word “sources” in the District Act to be construed in 
accordance with the construction of that word as used in, the 
1916, 1917, and 1918 Acts. This is an extremely far-fetched 
inference. In the first place, the District Act throughout 
all its provisions contains much less detail than any recent 
Federal revenue act. The District Revenue Act of lf)39, 
for example, is probably less than one twentieth as lon<k as 
the section of the Internal Revenue Code dealing with in¬ 
come taxes. Congress expected the broad outlines of the 
District Act to be filled in by reference to the Federal law, 
and specifically provided for this in Section 29(a) of the 
District Act. In the second place, if Congress had intended 
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current Federal law and regulations to be ignored and pre- 
1921 administrative and judicial constructions followed in 
construing the word “sources” in the District Act, it would 
hardly have directed the Commissioners to allocate income 
derived from sources within and without the District “by 
processes or formulas of general apportionment.” Neither 
the language of this direction nor the concept underlying the 
language was even suggested in the pre-1921 acts, while both 
the language and the concept of apportioning income from 
several territorial sources were contained in the post-1921 
Federal statutes and regulations. 

An additional reason for inferring that Congress did not 
intend the word “sources” as used in the District Act to be 
endowed with the meaning attributed to such word in the 
1916, 1917, and 1918 Federal revenue acts is the fact that 
Congress repudiated the administrative construction placed 
on that word in those early Federal acts. As has been seen, 
in the 1918 Act Congress imposed a tax on the net income of 
foreign corporations from “sources within the United 
States” including “profits on the manufacture and disposi¬ 
tion of goods within the United States.” No provision was 
made for apportioning income derived from several terri¬ 
torial sources. In an opinion dated November 2, 1920 (.‘14 
Ops. A. G. 9.‘1) Acting Attorney General Frierson issued a 
ruling holding that a foreign corporation cutting and saw¬ 
ing logs in this country and selling them in England derived 
no net income from sources within the United States within 
the meaning of the 1918 Act. This was the first ruling on 
this provision of the statute and it formed the basis for the 
subsequent holdings to the same effect. The Acting Attor¬ 
ney General relied principally on the fact that the statute, 
in dealing with corporations engaged in the manufacture 
and sale of goods, specifically designated as income from 
domestic sources “profits on the manufacture and disposi¬ 
tion of goods.” (Emphasis supplied.) He felt that there 
must be both manufacture and disposition in this country 
for the resultant income to be income from sources within 
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the United States. That Congress disagreed with this con¬ 
struction of the word “sources” in the 1918 Act is shown 
by the fact that at the first opportunity it nullified the ruling 
by amending the statute. In the Revenue Act of 1921, as 
has been seen, Congress introduced the idea of apportion¬ 
ment by formula and specifically stated that income from 
the manufacture of goods in one country and the sale in 
another was income from sources partly within the coun¬ 
try of manufacture and partly within the country of sale. 
In the 1921 Act and all subsequent revenue acts, Congress 
has deliberately rejected the doctrine enunciated by the 
Board in this case that the territorial source of income de¬ 
rived from the manufacture and sale of goods is the place 
where the goods are sold regardless of the place where they 
were manufactured. 

It is submitted therefore that the Board was in error in 
holding that the construction of the word “sources” in the 
District Act was controlled by the construction placed on 
that word when it was used in the Federal revenue acts of 
1916, 1917, and 1918. Just as a matter of common sense it 
would seem absurd to ignore the Federal law and regula¬ 
tions of twenty years’ standing and rely on what was an¬ 
cient history at the time Congress enacted the District Act. 
Add to that the fact that Congress repudiated the construc¬ 
tion placed on the word “sources” in the 1918 Act and the 
further fact that, with respect to the provision involved, 
the post-1921 Federal law resembled very closely the Dis¬ 
trict Act while the pre-1921 Federal law differed very radi¬ 
cally from the District Act. In view of all this, it would 
seem absolutely clear that, if any reference is to be made to 
Federal revenue law in construing the word “sources” in 
the District Act, reference must be made to the pertinent 
provision of the Federal revenue law in effect at the time 
Congress enacted the District Act. Such provision fully 
supports petitioner’s position in this case. 
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B. Apportionment formulas used by the various states. 

At the time Congress passed the District of Columbia 
Revenue Act of 1939, thirtv-two states alreadv had income 
tax laws imposing taxes on corporate income earned within 
their respective states as distinguished from income earned 
outside. In a few cases, these taxes were called “business” 
taxes, or “franchise” taxes, but all involved a tax measured 
by a certain percentage of net income. Also, there were 
minor variations in the language used to designate the type 
of income to be taxed. In some cases, the tax was on “net 
income derived from the state,” in others on “the net in¬ 
come from sources within the state,”1 in others on “net 
income from business done in the state”, but in each case, 
as a matter of substance, the tax was on net income derived 
from the particular state as distinguished from income de¬ 
rived from other geographical sources. Thus in 1939 thirty- 
two states had income tax laws under which it was neces¬ 
sary to employ “processes or formulas of general appor¬ 
tionment” in order to segregate income earned within the 
state from total income. Included in Appendix C1 to this 
brief there is a table showing the allocation formulas used 
by the various states. Of these thirty-two states, all but 
three required the use of apportionment formulas based on 
ratios other than, or in addition to, the ratio of sales in the 

i The taxing acts of fifteen states employ the phrase “sources within the 
state” in limiting the income to be taxed. In each of these, factors other than 
or in addition to the sales factor are used in the formula. These states are: 

Alabama (Code of Alabama, 1940, Title 51, eh. 17, Secs. 373, 3S4, 39S). 
Arkansas (Stats, of Ark., ch. 138, Sec. 14038). 
California (Laws, 1937, ch. 765, Secs. 3, 13). 
Colorado (Laws of 1937, ch. 175, Sec. 10). 
Idaho (Gen. Laws, Title 01, ch. 24, Secs. 01*2423, 61 2410). 
Kansas (Stats, of Kan. ch. 79, Secs. 79-3203, 79-3217). 
Kentucky (Laws, 1930, ch. 108, Sec. 4281 b-14). 
Louisiana (Gen. Stats. Secs. S587.1, 8587.34). 
Mississippi (Laws of 1934, ch. 120, Secs. 3, 11). 
Montana (Rev. Code of 1921, ch. 179, Sec. 2296). 
New Mexico (Laws, 1933, ch. 83, Sec. 31(d)). 
North Carolina (Gen. Rev. Acts, Art. IV, Sec. 322(11)). 
Oregon (Oregon Code, Secs. 69-1306, 09-1307). 
South Carolina (Civil Code, Sec. 2451). 
Virginia (Tax-Code, ch. 6, Secs. 32, 54). 
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state to total sales. The most common formula involved the 
use of the average of the ratios of sales within to sales 
without the state, payroll within to payroll without the 
state, and the value of property within to the value of prop¬ 
erty without the state. 

There were three states which used apportionment for¬ 
mulas somewhat similar in form to the formula applied by 
respondent in this case. These states were Iowa, Minnesota, 
and Missouri. In the case of all three of these states, howr- 
ever, the statute itself set out the specific apportionment 
formula to be used. This is not the case in the District of 
Columbia Revenue Act of 1939, so the problem is enti rely 
different. In this case it is not necessary for petitioner to 
claim that Congress would not have the power to levy a tax 
on that part of petitioner’s net income which results from 
multiplying petitioner’s total net income by the ratio of 
sales within the District to total sales. Petitioner contends 
merely that Congress did not do this and had no intention 
of taxing any income except income from sources wfijliin 
the District. 

It should be noted, moreover, that, as a practical matter, 
the apportionment formulas used by Minnesota and Mis¬ 
souri would not attribute nearly as much of the income of 
a non-resident manufacturer to domestic sources as would 
the formula used by respondent. In Minnesota, a sale is 
not recognized as a Minnesota sale unless negotiated by an 
agent sent from established premises within the state. It 
is also interesting to note that Minnesota uses a three factor 
allocation formula where a corporation carries on some 
manufacturing within the state.1 In Missouri, in cases where 
goods are manufactured outside the state and sold in the 
state, only one-half of such sales are used in the allocation 
formula. Moreover, the Missouri Supreme Court speci- 

i There has been no litigation with respect to the Minnesota apportionment 
provision, and it is very likely that it would be invalidated on the ground that 
it discriminates against corporations carrying on no manufacturing activities 
in Minnesota. The avaricious intent of the legislature is extremely obv ous. 
Of course, a corporation could gain a three factor allocation formula under 
the law merely by carrying on nominal manufacturing activities in Minnesota. 
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fically recognized in Matter of Kansas City Star Company, 
decided September 3, 1940, that the source of income is not 
the place the sale is made. The Court said, 

“The source [of income] is not merely the place 
where the income was captured by delivery of the fin¬ 
ished product and collection of the proceeds. The ques¬ 
tion is, where was the income earned or produced.” 

In practical effect, therefore, at the time Congress passed 
the District of Columbia Revenue Act of 1939 there was 
only one state—Iowa 1—which used an apportionment for¬ 
mula of the same sweeping character as the one employed 
by respondent. The apportionment formulas in general use 
at that time took into account the fact that income is pro¬ 
duced not only in the place where the sale is made but also 
in the place where the property of the enterprise is located 
and where the manufacturing process is carried on. It seems 
reasonable to suppose, therefore, that when Congress di¬ 
rected the Commissioners to use formulas of general ap¬ 
portionment for determining net income from District 
sources it intended the Commissioners to use the same gen¬ 
eral type of formula which was almost universally used in 
the states and by the Federal government. 

II. Respondent’s Apportionment Formula is Unreasonable 
and Unsound from an Economic Standpoint. 

The problem in the present case is very largely an eco¬ 
nomic one, involving onlv the use of common sense and sim- 

7 O m> 

pie logic. Congress has imposed a tax on that part of peti¬ 
tioner’s net income which is derived each year from District 
of Columbia sources, and has directed the Commissioners to 
devise an apportionment formula for determining what part 
of petitioner’s income is derived from District sources and 
what part is derived from non-Distriet sources. In making 

l There has been no litigation with respect to the Iowa apportionment statute. 
The tax rate is only 2 per cent and the amounts involved would therefore be 
relatively small. Moreover, Iowa does not attempt to tax any of the income of 
enterprises which merely send salesmen into the state. 
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the assessment giving rise to the present controversy, re¬ 
spondent has used an apportionment formula based on the 
theory that all of petitioner’s income is earned in the place 
or places where petitioner’s goods are sold and no income is 
earned in the place where the goods are manufactured. Pe¬ 
titioner submits that Congress could not have intended re¬ 
spondent to adopt a formula based on such unsound econ¬ 

omics. 
The tax in controversy is a tax on net income. One vfidely 

used definition of income, quoted by the Supreme Cojirt in 
Eisner v. Macomber, 252 U. S. 189 at 207, is as follows: 

“Income mav be defined as the gain derived from 
capital, from labor, or from both combined.” 

On the basis of this definition, the income of a company 
manufacturing and selling goods is derived from the capi¬ 
tal invested in the business, as evidenced by its buildings 
and machinery, and from the labor of its employees. Every 
bit of property and every employee produces a part of the 
income of the whole enterprise. The economic source of 
the income is therefore the capital and labor which produce 
it. No disagreement could occur with respect to such a 
fundamental proposition as this. 

The disagreement takes place when the problem is 
changed from what to where. The statute requires a deter¬ 
mination as to the geographical or territorial source of in¬ 
come. In this situation respondent deserts the basic defini¬ 
tion of income, and contends that the geographical source 
of income is the place where the final reward for afl the 
income-producing activities is captured. Respondent’s ap¬ 
portionment formula attributes all income to selling activi¬ 
ties, as evidenced by the amount of sales effected in various 

geographical districts. 
Petitioner maintains that the geographical source of in¬ 

come is the place where the income is produced. Parr of it 
may be produced in the place where the sales are consum¬ 
mated—perhaps through the efforts of salesmen. Burt it is 
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also true that part of the income is produced at the place 
where the factories are located and at the place where labor 
is expended. If the economic source of income is capital 
and labor, surely the place where the capital is located and 
where most of the laboring activities are carried on can¬ 
not be utterly ignored in determining the geographical 
source of the income. In support of its theory, respondent 
argues that no income at all would result if the manufac¬ 
tured product were not sold. It is hardly necessary to point 
out that the same lack of income would result if there were 
no manufactured articles to sell. 

The fantastic results obtained under respondent’s for¬ 
mula are easily illustrated. Suppose a company owns and 
operates a gold mine in Virginia. At its plant it mines the 
gold and manufactures it into gold bars. Once a year the 
company sends a representative into the District to sell the 
entire output of the plant to the United States Treasury De¬ 
partment. Under respondent’s theory, the entire net in¬ 
come of this company would be derived from District 
sources, even though the gold was taken out of Virginia 
soil, all of the company’s manufacturing property was lo¬ 
cated in Virginia, and practically all of the income-produc¬ 
ing activities of the company’s employees were carried on 
in Virginia. It would take a courageous person even to sug¬ 
gest this result to the Virginia tax authorities. 

While not as extreme, another example of the arbitrary 
and illogical results obtained under respondent’s theory is 
the case of this petitioner. Petitioner owns and operates 
several large factories in New York. Thousands of em¬ 
ployees work in these factories, engaged in manufacturing, 
research, and management activities. Millions of dollars 
have been invested in buildings, machines, and laboratories. 
Yet, according to respondent’s theory, the only income pro¬ 
duced in New York is produced by the few salesmen cover¬ 
ing that territory. No income whatever results from the 
plant in New York or from the activities of the thousands 
of employees who work in that plant. Such a result, it is 
submitted, violates both the law and common sense. 
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The geographical source of income can only be the place 
where the income is earned. Since income is the result of 
capital and labor, the most accurate means of segregating 
the income derived from a particular geographical source 
would seem to involve using an allocation formula ba^ed on 
the following two ratios: (1) the ratio of capital invest¬ 
ment in the particular district in question to the total cap¬ 
ital investment, and (2) the ratio of laboring activities 
within the particular district, as measured by wages and 
salaries paid for such activities, to all laboring activities, 
as measured by total wages and salaries paid. Under this 
formula the only income attributable to a district in which 
no property was located and in which no manufacturing 
activities were carried on would be the amount justified on 
the basis of the amounts paid as wages to salesmen carrying 
on activities within that district. This would be logical since 
it cannot be said that a salesman produces any more in¬ 
come, in proportion to his salary, than any other employee 
of the company. Income is produced by economic activity, 
and the geographical source of income can only be the place 
where economic activity is carried on. The best measure of 
the value of economic activity is the value placed on such 
activity by the employer who pays for it through wages or 
salaries. 

The crux of respondent’s logical fallacy is its failure to 
distinguish between the earning of income and the collec¬ 
tion of the monetary reward for having earned it. When 
petitioner manufactures a camera in New York, income is 
earned even before the camera is sold. The camera is! val¬ 
uable and has economic worth in New York. When it is 
sold in the District, petitioner collects the reward for all 
economic efforts involved in producing the camera and ex¬ 
changing it for the purchaser’s money. But it cannqt be 
said that the entire income from this process is derived 
from the last step of exchanging the camera for money. 
Surely part of the income is earned through the economic 
activities necessary to produce the camera in New York. 



New York must, therefore, be the source of part of the 

income. 
Both respondent and the Board have approached the 

problem of this case from a technical, legalistic point of 
view and have refused to face the hard economic facts in¬ 
volved. While the immediate question is one of statutory 
construction, it is to be presumed that Congress intended 
the District to tax only that portion of a corporate tax¬ 
payer’s net income which is fairly and equitably attribut¬ 
able to economic activity carried on in the District. This 
raises a problem which can be solved only by a realistic 
analysis of the economic factors involved in the production 
of income. The respondent and the Board have ignored 
these fundamentals and have attempted to support their 
position by creating an artificial logical structure founded 
on words instead of actualities. Petitioner submits that, 
if the present proceeding is an inquiry into the actual eco¬ 
nomic merit of respondent’s apportionment formula, the 
decision must necessarily be that respondent’s formula is 
based on such an unsound economic theory that no reason¬ 
able apportionment of income could possibly result from 

its use. 

III. The Weight of Judicial Authority Supports Petitioner’s 
Contentions. 

Petitioner has shown that the Federal government and 
nearly all the states having income tax laws have rejected 
respondent’s view that income arises only at the place 
where a manufacturer sells his goods. Examination of the 
outstanding cases on the subject shows that most courts 
have also rejected the premise on which respondent’s for¬ 
mula is based. Moreover, the authorities cited by the 
Board in support of its decision can be shown either to 
represent mere dicta or to be logically unsound. 
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A. Supreme Court Cases on Apportionment. 

At the time Congress enacted the District of Columbia 
Revenue Act of 1939 it had before it three decisions by the 
United States Supreme Court in which the principles un¬ 
derlying the apportionment of income were thoroughly dis¬ 
cussed. These cases involved the constitutionality of cer¬ 
tain formulas, and consequently the taxpayers carried a 
much greater burden than must be borne by petitioner in 
this case, but it is sufficient for present purposes that in 
each case the Supreme Court recognized without question 
that the territorial source of income is the place where it 
is produced by economic activity rather than the place 
where the goods involved are sold. The cases referred to 
are Underwood Typewriter Co. v. Chamberlain (1920), 254 
IT. S. 113; Bass. Ratcliff & Gretton v. State Tax Commis¬ 

sion (1924), 266 U. S. 271; and Hans Rees’ Sons v. State 

of North Carolina ex rel Maxwell (1931), 283 U. S.J 123. 
In the Underwood Typewriter case, a Delaware cdrpora- 

tion manufactured its products in Connecticut and sold 
them all over the country. The state of Connecticut im¬ 
posed a tax on that part of the corporation’s incomg which 
resulted from business carried on in Connecticut. The al¬ 
location fraction applied to the corporation’s entire net 
income was the ratio of the fair cash value of the corpora¬ 
tion’s real and tangible personal property within the state 
to the fair cash value of all such property owned jby the 
corporation. The application of this formula resujted in 
attributing 47% of the corporation’s income to Connecti¬ 
cut. The corporation objected to this formula on the ground 
that it resulted in a tax on income derived from sources 
without the state of Connecticut. It pointed out thqt only 
about 3% of its net profit was received in Connecticut, 
which apparently meant that only 3% of its gross receipts 
from sales was collected from Connecticut sources. In 
holding that the corporation had not shown that the allo¬ 
cation formula resulted in taxing income attributable to 
outside sources, the Court said (at page 120), 
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“The profits of the corporation were largely earned 
by a series of transactions beginning with manufac¬ 
ture in Connecticut, and ending with sale in other 
states. In this it was typical of a large part of the 
manufacturing business conducted in this state. The 
legislature, in attempting to put upon this business its 
fair share of the burden of taxation, was faced with 
the impossibility of allocating specifically the profits 
earned by the processes conducted within its borders. 
It therefore adopted a method of apportionment which, 
for all that appears in this record, reached, and was 
meant to reach, only the profits earned within the 
state.” 

Surely there could be no more specific recognition than 
this that manufacturing activities as well as selling activ¬ 
ities produce income and that the geographical source of 
income is the place where it is earned rather than the place 
where the gross receipts are collected. 

In the Bass, Ratcliff & Gretton case, a British corpora¬ 
tion brewed ale in England and sold its ale in England and 
in various states in this country, including New York, where 
it had a sales agency. The state of New York imposed a 
tax on the net income of the company derived from New 
York business. The allocation formula used was based on 
the ratio between the value of certain property located in 
New York and the value of all such property owned by the 
company. The company contended that the use of this 
formula resulted in a tax on income not derived from New 
York. In upholding the formula, the Court quoted with 
approval the Underwood Typewriter Company case, and 
said (at page 282), 

“So in the present case we are of opinion that, as 
the Company carried on the unitary business of manu¬ 
facturing and selling ale, in which its profits were 
earned bv a series of transactions, beginning with the 
manufacture in England and ending in sales in New 
York—the process of manufacturing resulting in no 
profits until it ends in sales—the state was justified 
in attributing to New York a just proportion of the 
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profits earned by the company from such unitar 
ness.” 

Since the allocation formula here was based principally 
upon the ratio of property within the state to property 
everywhere the Court again recognized the proposition that 
the geographical source of income is the place wlierji it is 
earned through the combination of capital and labor.! The 
Court also specifically recognized that all activities of the 
company, both selling and manufacturing, contributed to 
the final net income. 

The Hans Rees’ Sons case is the leading case on the sub¬ 
ject, and its factual situation is in a sense the reverse of 
the factual situation in the case at bar. A New York cor¬ 
poration, engaged in the manufacturing and sale of leather 
products, carried on all its manufacturing activities in 
North Carolina and sold its products throughout the coun¬ 
try from a sales office in New York. The state of North 
Carolina imposed a tax on the net income of the company 
derived from North Carolina. The allocation fraction used 
was based on the ratio of the value of real and tanjgible 
personal property in the state to the value of all such prop¬ 
erty owned by the company. Since the sole factoryj was 
located in North Carolina, the application of this formula 
resulted in attributing to that state almost all of the cor¬ 
poration’s income. Evidence was introduced tending to 
show that the corporation had not only a manufacturing 
profit, which might reasonably be attributed to North Caro¬ 
lina, but also a buying profit and a selling profit derived 
from activities carried on outside that state. For this! rea¬ 
son the Supreme Court held that the allocation fonJiula, 
as applied to the type of business carried on by Hans Rees’ 
sons, was arbitrary and unreasonable in that it attributed 
to North Carolina a percentage of income out of all pro¬ 
portion to the activities carried on in that state. In the 
course of its opinion the Court made the following obser¬ 
vations, which are pertinent to the question involved in 
the case at bar. 
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(at page 132) 
“These decisions [Underwood Typewriter Co. and 

Bass, Ratcliff & Gretton cases] are not authority for 
the conclusion that where a corporation manufactures 
in one state and sells in another, the net profits of the 
entire transaction, as a unitary enterprise, may be at¬ 
tributed, regardless of evidence, to either state.”1 
(Emphasis supplied) 

********* 

(at page 133) 
“Undoubtedly, the enterprise of a corporation which 

manufactures and sells its manufactured products is 
ordinarilv a unitary business, and all the factors in 
that enterprise are essential to the realization of 
profits. The difficulty of making an exact apportion¬ 
ment is apparent and hence, when the State has adopted 
a method not intrinsically arbitrary, it will be sus- 
tained until proof is offered of an unreasonable and 
arbitrary application in particular cases. But the fact 
that the corporate enterprise is a unitary one, in the 
sense that the ultimate gain is derived from the entire 
business, does not mean that for the purpose of taxa¬ 
tion tlie activities which are conducted in different jur¬ 
isdictions are to be regarded as ‘component parts of 
a single unit’ so that the entire net income mav be 
taxed in one State regardless of the extent to which it 
may be derived from the conduct of the enterprise in 
another State.” 

The greatest importance of these cases, for our pur¬ 
poses, lies in the fact that in each case the Court recog¬ 
nized as an obvious matter of common sense that net profits 
are the result of all the activities of an enterprise, manu¬ 
facturing as well as selling. The Court assumed as a mat¬ 
ter of fundamental economics that the geographical source 
of income is the place where it is produced, and that it is 
produced by investors, mechanics, and managers as well 
as bv salesmen. No one connected with the Hans Rees’ 

i In such a situation, the formula used by respondent in the case at bar would 
attribute all the net profits to the state where the sale was made. According 
to the Court, this would be clearly wrong. 
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case ventured even to suggest that all of the corporation’s 
net income was attributable to the jurisdictions in which 
the sales were made and none of it to North Carolina where 
the manufacturing was carried on. Even the company 
fighting the North Carolina formula conceded that 17% of 
its net income was attributable to manufacturing opera¬ 
tions in North Carolina. 

The Board attempted to avoid the authority of these 
three cases by stating that the taxes involved were im¬ 
posed for the privilege of doing business, while the District 
tax is a “pure” income tax. This is a superficial differ¬ 
ence involving no logical distinction. The Board might as 
well have pointed out that the taxpayers in the cited cases 
made typewriters, ale, and leather products while peti¬ 
tioner makes cameras. Petitioner is aware of the fact that 
in cases involving the constitutional right of a state to 
impose a tax on the net income of foreign corporations, 
the Supreme Court has indulged in a rather fictitious dis¬ 
tinction between an excise tax measured by income atid a 
“pure” inrnmo tav. Bnt what r*nnr*oivnhlfk hparinoc has “pure” income tax. But what conceivable bearing has 
that distinction on the issue in the present case? peti¬ 
tioner is not contending that the District has no right to 
tax a fair portion of its income. The issue in the present 
case is whether or not respondent’s formula attributes to 
District sources an unreasonably large portion of petition¬ 
er’s entire net income. The issue in the cited cases !was 
in effect the same. Once the right to tax is established, and 
the question of apportionment is reached, there is no dis¬ 
tinction whatever between an excise tax measured by net 
income from a particular territorial source and a “pure” 
income tax on income from that source.1 It is submitted 
therefore that the Board’s attempted distinction might 
possibly have some validity in another case involving dif¬ 
ferent issues, hut it surely has no conceivable relevance in 
the present case. 

i Tn Merchants' Loan and Trvst Co. v. Smictanka, 255 U. S. 509 at 5 .9, it 
\v:is hold expressly that the word “income” had the same meaning in the 
income tax statutes imposed after the 16th Amendment as it did in the Cor¬ 
poration Excise Tax Act of 1909. This holding effectively disposes of the 
Board’s attempted distinction in the case at bar. 
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While the distinction discussed above was the Board’s 
principal reason for disregarding the Underwood Type¬ 

writer, Bass, Ratcliff & Gretton, and Hans Rees’ Sons 

cases, the Board did attempt to substantiate its main dis¬ 
tinction by referring to other purported differences. The 
Board dismissed the first two of these cases on the ground 
that, whatever the Supreme Court’s reasoning, the actual 
decisions were only that a formula not shown to be un¬ 
reasonable would be upheld. Petitioner has demonstrated 
the unreasonable and arbitrary results flowing from re¬ 
spondent’s formula—both because of the express violation 
of the direction of the District income tax law and because 
of the erroneous economic concept upon which it is based. 
It should be pointed out, moreover, that in the Underwood 

Typewriter and Bass, Ratcliff & Gretton cases, the Su¬ 
preme Court viewed as not unreasonable an apportionment 
formula based entirely on the location of the taxpayers’ 
income-producing properties. A court taking that view 
could not possibly regard respondent’s formula, which 
ignores completely the property factor, as anything but 
unreasonable and arbitrary on its face. 

The Board admitted that the Hans Rees' Sons case was 
difficult to reconcile with its decision in the case at bar. The 
Board stated in its opinion, (P’s. App., 21): 

“The language standing alone would seem to require 
the Board to hold that all of the petitioner's income 
from District sales was not earned in or, to use the 
language of the statute ‘from sources within the Dis¬ 
trict of Columbia,' and to rule, therefore, that the 
method employed by the Assessor was ‘intrinsically ar¬ 
bitrary,’ since it was based upon the principle that the 
entire income arising from sales has its source in the 
locality where the sales were made, and did not contain 
the factor of manufacturing, which seemed essential to 
the Supreme Court.” 

The Board avoided the effect of the case principally on 
the ground, previously discussed, that an excise tax was 
involved in the Hans Rees' Sons case. The Board further 
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attempted to distinguish this case by pointing out tliathe 
taxpayer in that case conceded that part of its income was 
derived from manufacturing activities in North Carolina. 
The intimation bv the Board is that the Court in that case 

* 

would have supported the taxpayer if it had claimed that 
none of its income had been earned in the state of manu¬ 
facture. This supposition is wholly untenable in view of 
both the language and the rationale of the opinion. 

It is seen therefore that the Board has failed utterly to 
give any valid reason for not following the basic princi ples 
of apportionment laid down by the Supreme Court in the 
onlv cases which have come before it involving that ques- 
tion. The cases stand for the proposition that income is 
earned wherever the economic activity producing the in¬ 
come is carried on. This projmsition is in direct conflict 
with the proposition underlying respondent’s formula that 
income is earned only at the place where the product is 
sold, regardless of the place of manufacture. 

B. Authorities Relied on by the Board. 

The Board has not based its decision on a realistic and 
logical analysis of the economic principles involved in. the 
case at bar. In spite of the clear requirements of the stat¬ 
ute, the Board has grounded its decision on a technical ad¬ 
herence to certain judicial utterances discarded by subse¬ 
quent cases and inapplicable to the case at bar. Ever, the 
Board has intimated that equity is on petitioner’s side, and 
petitioner has demonstrated that from the point of view of 
logic and economics respondent’s position is untenable. If, 
therefore, the authorities relied on by the Board car be 
distinguished or shown to be unsound precedents, the 
Board’s entire support is swept away. 
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1. The Compania General and East Coast Oil 

Company Cases. 

The Board relied principally on the case of Campania 

General v. Collector, 279 U. S. 306 (1929). This case in¬ 
volved a tax under the Philippine law of 1919 on net income 
“from all sources within the Philippine Islands.” The tax¬ 
payer, a Spanish corporation, manufactured its products 
in the Philippines and sold them in the United States. The 
sales were effected through solicitation in the United States 
by the taxpayer’s agency in this country, although sales 
orders were subject to ratification by the taxpayer’s home 
office in the Philippines. The Philippine tax collector as¬ 
sessed a tax based on the taxpayer’s entire net income on 
the ground that such income was derived from Philippine 
sources. The taxpayer claimed that it owed no tax under 
the Philippine law since all its sales were made in the 
United States, citing in support of its contentions many of 
the cases cited by the Board in support of its decision in 
the present case. Having failed in the Philippine court, 
the taxpayer appealed to the United States Supreme Court. 
The Supreme Court rejected the taxpayer’s contention and 
upheld the validity of the tax. It is true that in the course 
of its opinion the Court indicated that the place of the sale 
was the source of the income. In order to reconcile this 
idea with its decision the Court was forced to disregard the 
stipulation of the parties that the sales took place in the 
United States and suggest that such sales actuallv took 
place in the Philippines because all orders taken in the 
United States were subject to ratification in the Philippines. 
However, the actual decision of the Court was that net in¬ 
come derived from the manufacture of goods in the Philip¬ 
pines and the sale of such goods to customers in the United 
States was derived from Philippine sources. The actual 
decision of the Court therefore supports petitioner’s conten¬ 
tion in this case. Moreover, this language must now be 
regarded as superseded by the Supreme Court’s decision in 
the Hans Bees’ Sons case, where it was stated verv clearlv 

• % 
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that income of a corporation whose income-producing' activ¬ 
ities cover several taxing jurisdictions cannot be attributed 
to any one of such jurisdictions. 

The Board also relied on Commissioner v. East Coast pil 

Co., 85 F. (2d) 322. The situation in that case resembled 
to some extent the situation in the Compania General chse. 
A Mexican corporation produced and refined oil in Mexico 
Its agents solicited orders in the United States and ne 
tinted contracts in the United States for the delivery of 
oil to these customers. The contracts provided for dcliv 
to a common carrier in Mexico. The Commissioner of 
ternal Revenue attempted to tax this company’s net income 
under the Revenue Act of 1918 on the ground that such 
come was derived from sources within the United Sta 
The Circuit Court of Appeals held that none of the income 
was derived from sources within the United States. In its 
opinion it pointed out that title to the oil passed in Mexico, 
a fact supporting the view that the sales occurred in Mexjco. 
The language used by the Court in this connection may gjive 
a color of validity to the Board’s view, but again, as in the 

go- 
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Coast Oil case went much further than petitioner goes in 
the case at bar. In those cases none of the income was [at¬ 
tributed to the jurisdiction in which the selling negotia¬ 
tions were carried on and all of it was attributed to the jur¬ 
isdictions in which the income-producing property was lo¬ 
cated and the manufacturing activities were carried on. Pe¬ 
titioner is prepared to attribute a fair portion of income to 
the jurisdiction in which the selling negotiations were car¬ 
ried on. 

While petitioner does not believe that the Compania Gen¬ 

eral and East Coast Oil Company cases support the Board’s 
position, the fact that the Board relied on these two cases 
impales respondent on the horns of a very serious dilemina. 
Both respondent and the Board have relied heavily on {the 
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statements made in those cases to the effect that the place 

of sale determines the source of income. But it should be 

remembered that in both cases the court attributed no in¬ 

come whatever to domestic sources even though extensive 

sales negotiations were carried on in the United States with 

domestic customers and even though sales contracts were 

effected in the United States for delivery of the goods into 

the United States. Under these circumstances respondent 

would attribute the entire income to sources within the 

United States—a result in direct conflict with the result 

arrived at in the Compania General and East Coast Oil Co. 

cases. For respondent treats as transactions within the 

District, any net income from which is regarded as net in¬ 

come from District sources, all transactions coming within 

any one of the following classifications (Instructions for 

Form D-50 of D. C. Coloration Income Tax Return): 

“1. Where orders for delivery of goods into the Dis¬ 
trict are obtained as a result of personal solicita¬ 
tion. 

2. Where goods are delivered into the District in the 
delivery equipment of the seller, or by contract car¬ 
rier employed by the seller. 

3. Where goods are delivered into the District C.O.D. 

4. Where goods are delivered from a warehouse lo¬ 
cated in the District. 

5. Where goods are consigned to an agent located in 
the District. 

G. Where the bill of lading is forwarded to a local bank 
with sight draft attached. 

7. Where delivery is made in such manner that title 
to the property passes to the purchaser in the Dis¬ 
trict. 

8. All transactions with the U. S. Government or the 
Government of the District of Columbia where 
sales of personal property are made for delivery 
and use within the District of Columbia. 
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9. Charges for work done or services performed (con¬ 
struction of buildings, installations, advisory serv¬ 
ice, etc.) where such work is done or such services 
are performed in the District.” 

Under these regulations, respondent has taken the broad¬ 

est possible view as to the type of activity constituting a 

sale in the District. The Supreme Court in the Compania 

General case and the Circuit Court in the East Coast OH Co. 

case specifically rejected that view and stated that no in¬ 

come was derived from domestic sources merely because 

selling activities were carried on in the United States. Re¬ 

spondent has therefore repudiated the doctrine enunciated 

in those cases. But in the present case, in attempting to 

support the concept underlying its apportionment formula, 

respondent relied on these same cases, and the Board held 

the cases controlling. If respondent is willing to abide by 

the doctrine enunciated in the Compania General case that 

the situs of a sale is the place where the sales contract is 

ratified, petitioner would not object to the use of the appor¬ 

tionment formula now required by respondent, however un¬ 

sound that formula is. Petitioner’s tax liability would thpn 

be much lower than the liability which would result from 

the use of a reasonable apportionment formula in connection 

with respondent’s present position as to the situs of a sale. 

But respondent wants to have its cake and eat it too. Re¬ 

spondent repudiates the Compania General case as an au¬ 

thority in determining the situs of a sale and relies heavily 

on the same decision in an attempt to justify its apportion¬ 

ment formula. It is submitted that in all fairness respond¬ 

ent should be prevented from blowing both hot and cold at 

the same time. If the Compania. General and East Coast 

Oil Co. cases are to be treated as controlling authorities, 

they should control in their unpleasant aspects as well as 

in their pleasant aspects. If those cases are to be disre¬ 

garded, they should be disregarded for all purposes and the 

validity of respondent’s apportionment formula should be 

determined on the basis of logic and common sense. 
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In this connection, petitioner submits that if the Court 

supports the Board in its reliance on the Com pania General 

case, the present case should nevertheless be remanded to 

the Board to afford petitioner an opportunity to show that 

most of the sales stipulated to be District sales were not 

District sales under the rule enunciated in the Compania 

General case. In stipulating that petitioner’s District sales 

were $339,027.36, respondent’s regulations with respect to 

the factors determining* the situs of a sale were followed. 

These regulations are in direct conflict with the doctrine 

of the Com pania General case that the situs of a sale is the 

place where the sales contract becomes finally binding. If, 

therefore, the Court relies on the Campania General case to 

support respondent’s apportionment formula, it would be 

only fair to allow petitioner to introduce evidence showing 

the situs of its 1939 sales under the doctrine of that case. 

(2) Othkis Autiiokities Relied on by the Board. 

In addition to the two cases previously discussed the 

Board relied on several other authorities in support of its 

holding that the place where goods are sold is the source 

of any income derived from the manufacture and sale of 

such goods. These cases all involved the construction of 

the word “sources” as that word was used in Sections 

213(c) and 233(b) of the federal revenue act of 1918. It 

has been pointed out previously that Congress amended 

those provisions in the 1921 Act so as to repudiate the con¬ 

struction given the word “sources” in that early act. It 

has also been pointed out that the District Act more closely 

resembles the 1921 and subsequent revenue acts than it does 

the 191S Act, in that both the District Act and the post- 

1921 federal acts specifically provide for the apportionment 

of income among several sources by the use of general ap¬ 

portionment formulas while the 1918 act did not even sug¬ 

gest the possibility of apportionment. These authorities 

therefore are of mere academic interest. However, since 

the Board relied on them to some extent, it would be well 
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to examine them. The cases are Birkin, et al. v. Commis¬ 

sioner, 5 B. T. A. 402; Yokohami Ki-Ito Kicaisha, Lid. v. 

Commissioner, 5 B. T. A. 1248; Tootal Broadhurst Lee Co. 

v. Commissioner, 9 B. T. A. 321, aff’d. 30 F. (2d) 239; Bill- 

iriller’s Estate v. Commissioner, 11 B. T. A. 841, affd. 31 F. 

(2d) 286. 

These cases were much alike in their factual situations. 

All except one involved the case of a foreign corporation 

manufacturing goods outside the United States and selling 

such goods within the United States. The question in each 

case was whether or not the entire income from the manu¬ 

facture and sale of the goods involved was taxable under 

the Revenue Act of 1918 as income from “sources within 

the United States.’’ In each case the tax was upheld, on 

the ground that the income had its source in the United 

States where the sales were made. 

The crux of the reasoning upon which all these decisions 

were based is contained in one paragraph of the court’s 

opinion in Tootal Broadhurst Lee Co. v. Commissioner, 30 

F. (2d) 239 at 240. The court made the following state¬ 

ment (quoted with approval by the Board in the case at 

bar): 

“An enhanced value of manufactured goods prior to 
sale is an increment, but does not become a profit until 
reduced to possession bv sale. Lvnch v. Hornbv, 247 
U. S. 339, 38 S. Ot. 543,‘62 L. Ed.'1149, Eisner v. Ma- 
comber, 252 U. S. 189, 40 S. Ot. 1S9, 64 L. Ed. 521,19 A. 
L. R. 1570. "Whether or not a profit or gain is realized 
upon sale cannot be determined until the sale be had. 
After manufacture, many intervening factors may de¬ 
termine the loss or gain. It is dependent upon the rule 
of supply and demand, deterioration or destruction of 
the product, and although the product may be worth 
more as a manufactured article than as the raw ma¬ 
terial, there is no way of determining the profit until a 
sale be realized and the price becomes known. The 
method of disposing of petitioner’s product was by sale 
in the United States. It was the happening of that 
event, the sale, which was the determining factor of 
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whether it sustained a loss or made a profit. The gross 
income thus came from sources within the United 
States.” 

From this statement it is seen that the court reasoned as 

follows: The Supreme Court has held that income is not 

to he taxed until it is finally realized by a sale or other 

disposition which makes conclusive the exact amount of the 

income and which puts the taxpayer in funds to pay the 

tax. Therefore, income from the manufacture and sale of 

an article is not earned until the article is sold. If income 

is not earned until the article is sold, it must be earned at 

the place the sale is made. Since the territorial source of 

income is the place where it is earned, the place of the sale 

is the source of the income. 

The logical fallacies in this reasoning are obvious. The 

first one is the wholly unwarranted inference that if income 

is not to be taxed until its exact amount is determined by a 

sale, no income is earned until the sale is made. There arc 

many practical reasons for not taxing a person on the dif¬ 

ference between the value of a manufactured article prior 

to sale and the cost of such article. Difficult problems would 

arise in determining the proper value of such articles prior 

to sale. The taxpayer might not have sufficient money to 

pay the tax. But these practical reasons for not taxing the 

unrealized appreciation in value of a manufactured article 

form no basis for concluding that such unrealized apprecia¬ 

tion does not exist. As an economic fact it does exist, and 

where, as in the case at bar, there is no practical and com¬ 

pelling reason for refusing to recognize it, its existence 

must be taken into account. 

The economic fact that income is earned prior to its 

realization has been recognized by the courts in many in¬ 

stances where such recognition did not involve the prac¬ 

tical difficulties which gave rise to the maxim that income 

is not taxable until realized. One of the best reasoned 
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examples1 of such recognition is the case of Lucas v. Alex¬ 

ander, 279 U. S. 573, 579, 580. In that case a taxpayer in 

1918 realized $120,000 on insurance policies for which he 

had paid $78,000 in 1908. The Revenue Act of 1918 di^ not 

tax income earned prior to March 1, 1913, but the Bureau 

of Internal Revenue tried to tax as 1918 income the entire 

difference between the $78,000 and the $120,000 onj the 

theory that no income was earned until 1918, when it was 

realized. The Supreme Court rejected this contention and 

held that, whether or not taxed in the early years, the gain 

finally realized in 1918 had been accruing ever since 1908 

and part of it had accrued in March, 1913. As an altejrna- 

tive argument the Bureau of Internal Revenue contended 

that the March 1, 1913 value of the policies was the <j;ash 

surrender value of the policies on that date, which 

only slightly greater than the total premium cost. 

Court also rejected this argument, holding that althd 

was 

The 

ugh 

no more than the cash surrender value was realizable on 

March 1, 1913 part of the gain realized in 1918 had ac¬ 

crued at March 1, 1913 and that part must be deducted 

from the gain finally realized in order to arrive at income 

earned after March 1,1913. In so holding the Court stated 

(at page 579), 

‘‘In applying >5 202a(l) to an insurance policy hav¬ 
ing no market value, we are not required either by 
circumstances or any positive provision of statute to 
determine its value on March 1, 1913, by making a pre¬ 
diction as of that time based upon an estimate of fu¬ 
ture possibilities, as is the case in valuing for pur 
poses of inheritance tax an interest of uncertain dura¬ 
tion passing at the death of the testator. [Citations] 

.There the value as of the date of death is the very 
thing taxed and can usually be determined only by 
speculation as to future events. Here, 1913 value is, at 

l Other examples are the use of inventories, valued at cost or market, in de¬ 
termining income, and the practice of spreading deductions for depreciation 
over the estimated useful life of wasting assets. Depreciation deductions in¬ 
volve the recognition of unrealized losses, but the principle is the same. The 
loss is actually realized at the end of the useful life, but it is occurring al ■ the 
time. 
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most, merely a method of allocating a known income to 
the periods in which it actually accrued. It is never 
necessary to speculate, as did the court below, as to 
what might later be realized from bis property by the 
taxpayer, nor as to what might have been realized if, 
on March 1, 1913, he had made some forced disposition 
of the property which would have precluded any tax¬ 
able gain. For the necessity of ascertaining value as 
of March 1, 1913, can never arise until some later date 
when income has been produced by converting the 
property into money or money’s worth and the amount 
actually realized is known, and then, as we have said, 
only for the purpose of apportioning the total gain 
which has accrued between the periods before and after 
March 1, 1913.” 

The importance of this decision for our purposes is to 
show that the practical rule that income is not recognized 
until realized is not applicable when the amount of income 
finally realized is known and the problem is merely to al¬ 
locate the income to the years during which it was earned. 
The rule is equally inapplicable in our situation where the 
amount of income finally realized is known and the prob¬ 
lem is to allocate or apportion that income among the places 
in which it was earned. Yet the Court in the Tootal Broad- 

hurst Lee case, relied on by the Board, has reasoned that 
if unrealized appreciation in the value of manufactured 
goods is not ordinarily taxable, the existence of such ap¬ 
preciation cannot be recognized for any purpose. In so 
deciding, the court has taken a rule of convenience made 
necessary by the practical exigencies of taxation and has 
set it up as a basic proposition of economic theory to be 
adhered to in a situation involving none of the practical 
difficulties which gave rise to the rule of convenience. We 
are not concerned, and the court was not concerned, with 
the problem of determining the exact moment when income 
is earned, nor is there any question as to the amount of 
income. In our situation we know when the income was 
earned, and we know exactly how much was earned. Our 
questions are, ivho earned it? What factors were respon- 
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sible for its being earned? Where was it earned? These 
are questions having nothing whatever to do with the con¬ 
siderations involved in determining how much income was 
earned by a particular person during a particular period. 
The court has therefore taken a rule designed to fit one 
situation and applied it to another situation having noth¬ 
ing in common with the situation for which it was de¬ 
signed. 

Having reached the unwarranted conclusion that iricome 
from the manufacture and sale of goods is earned ohly at 
the time the goods are sold, the court used this conclusion 
as a basis for the further conclusion that income is earned 
only at the place of sale. The logic involved in arriving 
at this second conclusion is even faultier than the logic 
involved in arriving at the first conclusion upon which it 
was based. The court’s major premise was the proposi¬ 
tion that income is earned at the time the goods are sold. 
No minor premise was expressed, but the court’s conclusion 
was that income is earned exclusively at the place where 
the goods are sold. In order to reach that conclusion the 
court’s unexpressed minor premise must have been that 
time equals place. Without spelling it out, the court has 
apparently assumed that the same rule used to establish 
the time at which income is realized is equally applicable 
in determining the place where it is earned. This is an 
obvious non sequitur since the problems involved are fun¬ 
damentally different. 

It is seen therefore that the courts in the cases relied 
on by the Board fell into the error of thinking in terms of 
words instead of in terms of ideas. They took at face value 
words and phrases quite properly used by the Supreme 
Court in one situation and applied such words and phrases 
without analvsis to another situation involving verv dif- 
ferent considerations. This is a common logical error 
which was described by Mr. Justice Cardozo in Snyder v. 
Massachusetts, 291 U. S. 97 at 114, in the following words, 

“A fertile source of perversion in constitutional 
theory is the tyranny of labels. Out of the vague pro- 
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ccpts of the Fourteenth Amendment a court frames a 
rule which is general in form, though it has been 
wrought under the pressure of particular situations. 
Forthwith another situation is placed under the rule 
because it is fitted to the words, though related faintly, 
if at all, to the reasons that brought the rule into ex¬ 
istence.” 

So in determining the source of income in situations aris¬ 
ing under the Revenue Act of 1918, the courts in the cases 
relied on by the Board forsook logic for the tyranny of 
labels. They noted the rule that income from the manu¬ 
facture and sale of goods is not taxable until its amount is 
finally determined by sale. They then used this rule as 
authority for holding that income is earned at the place of 
the sale, without realizing that the reasons giving rise to 
the rule were entirelv absent in the situation to which thev 

* * 

applied it. With such indiscriminate application of rules, 
one could argue that the place where a man happens to 
die is the place where his estate should be taxed merely 
because his death is the taxable event and the time of his 
death is controlling in determining the value of his estate. 

It is seen from the above analysis that the decisions re¬ 
lied on by the Board were very poorly reasoned. Consid¬ 
ering this in connection with the fact previously pointed 
out that those decisions involved the construction of a 
long-since amended statutory provision which differed rad¬ 
ically from the provision of the District Act involved in 
the case at bar, it is clear that these decisions are both 
unsound and inapplicable. 

IV. The Fairness of Respondent’s Apportionment Formula. 

This brief has been devoted almost entirely to an in¬ 
quiry into the merits of the proposition that income from 
the manufacture and sale of tangible personal property is 
derived solely from the place of sale without regard to the 
place of manufacture. Very little discussion has been de¬ 
voted to the details of respondent’s apportionment for- 
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mula. And rightly so. If the Board is correct in holding 
that all income from the sale in the District of goods man¬ 
ufactured in New York is income from District sources, 
then petitioner has no fault to find with the mathematics of 
respondent’s apportionment formula. If, on the |>ther 
hand, such income is from sources partly within thej Dis¬ 
trict and partly without the District, then respondent’s 
formula is obviously unsound and unreasonable. Accord¬ 
ingly, the only real question is with respect to the validity 
of the fundamental economic proposition upon which the 
formula is based. Once this question is decided, approval 
or disapproval of respondent’s formula follows automati¬ 
cally. There is no real reason therefore for spending 
time discussing the details of the formula. 

The Board seems to have realized this at one stage (j>f its 
opinion when it stated, (P’s. App., 21): 

“The language standing alone would seem to require 
the Board to hold that all of the petitioner’s income 
from District sales was not earned in or, to use the 
language of the statute ‘from sources within the Dis¬ 
trict of Columbia,’ and to rule, therefore, that the 
method employed by the Assessor was ‘ intrinsically ar¬ 
bitrary,’ since it was based upon the principle that the 
entire income arising from sale has its source in the 
locality where the sales were made, and did not contain 
the factor of manufacturing, which seemed essential to 
the Supreme Court.” 

However, after deciding that the place of sale controls the 
source of income, the Board proceeded to discuss the reason¬ 
ableness of respondent’s formula and devoted several para¬ 
graphs, replete with detailed computations, to this subject. 
Obviously this discussion was completely superfluous, since 
for all practical purposes the Board disposed of the case 
when it upheld the economic theory upon which respondent’s 
formula was based. Accordingly, the Board’s remark that, 

“* * # the Board cannot say that the metho4 or 
formula employed was unreasonable or unfair. * * * 
There has been no showing by the petitioner that the 
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estimate made by the Assessor was not reasonably ac¬ 
curate or fair.” (P’s. App., 18). 

is meaningless, since in making this remark the Board as¬ 
sumed the correctness of the basic proposition in issue in 
this case. 

If the court sustains petitioner’s contentions that the 
source of income is the place or places where it is earned 
and that income is earned through investment, manufactur¬ 
ing, and management as well as through salesmanship, re¬ 
spondent’s formula is obviously arbitrary and in conflict 
with the statute. The question then arises, what is a reason¬ 
able apportionment formula? Petitioner believes that any 
formula giving due weight to the various factors entering 
into the production of income would be reasonable and 
would effectuate the purpose of Congress to tax income 
fairlv attributable to economic activitv carried on in the — * 
District. Almost all the formulas in widespread use among 
the states, as well as the one used by the Federal govern¬ 
ment, conform to this standard of reasonableness. And 
there is in the present record sufficient information with re¬ 
spect to petitioner’s economic activity within and without 
the District to apply any one of these formulas to petition¬ 
er’s business for the purpose of computing a proper tax lia¬ 
bility. While petitioner believes that if this court rejects 
respondent’s formula as arbitrary it would be the duty of 
the Board, on remand of the case, to determine a proper 
formula,1 there is included in appendix C to this brief, for 
the convenience of the Court, a discussion of the apportion¬ 
ment formulas in general use among other taxing jurisdic¬ 
tions. There are also included computations showing peti¬ 
tioner’s tax liability under each of the formulas. Obviously, 
no exact determination of petitioner’s tax liability could be 
made. The problem is not susceptible to an exact answer. 
However, it will be seen that the tax liability under the least 

i See Weaver Bros. v. District of Columbia, decided by the District Board 
of Tax Appeals on November 29, 1941, in which the Board rejected the As¬ 
sessor’s formula as arbitrary and on its initiative substituted a more reason¬ 
able formula of its own choosing. 
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favorable of the formulas, the one employed under the Fed¬ 
eral Revenue Act, is less than half of the tax liability com¬ 
puted under respondent’s formula, and the average liabil¬ 
ity shown is less than one-third of the amount assessed by 
respondent. 

Some confusion has arisen over a failure on the part of 
respondent to appreciate the fact that the problem in tjhis 
case is not one of constitutionality. Counsel for respondent 
lias argued that if the District can constitutionally collect 
a tax on gross receipts, as it did under an earlier lawj it 
surely can collect a tax on net income apportioned accord¬ 
ing to gross receipts received in and out of the District. 
This argument entirely misses the point. The statute im¬ 
poses a tax on net income from District sources, not on gross 
receipts, and there is a vast difference between the hyo. 
The earlier tax on gross receipts, was imposed as such by 
Congress. The fact that Congress repealed a tax based on 
gross receipts and substituted a tax based on net incope 
indicates an intention on the part of Congress to depart 
from the idea of a tax based on sales in the District. It is 
possible, moreover, that Congress could impose a tax on i|et 
income allocated to the District by means of a comparison 
of gross receipts received in and out of the District. B^it 
Congress did not do this. It merely levied a tax on net i]n- 
come, and net income is the product of economic activity 
other than selling the finished product and collecting t}ie 
proceeds. The problem of determining the amount of net 
income earned in a particular place is much more difficult 
than the problem of determining the amount of gross r|e- 
ceipts collected from a particular place. But the increased 
difficulty does not provide an excuse for ignoring what Con¬ 
gress did and imposing a tax based on respondent’s id^a 
as to what Congress could have done.1 

l This particular typo of logical confusion was noted by Kandolph Paul jin 
the Preface to his ‘'Selected Studies in Federal Taxation”. He states, (page 
VI), “* * * the courts commit the intellectual crime of crossing thought 
levels, and decide what Congress meant in terms of what it has constitutional 
power to provide.” 
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CONCLUSION. 

The petitioner in this case conducts a national business 
enterprise, from which it derives net income. This income 
is the product of all the property owned by petitioner and 
the activities of all petitioner’s employees. Petitioner is 
willing to pay a tax to the District of Columbia on the net 
income it derives from District sources. Moreover, peti¬ 
tioner is prepared to accept for present purposes the liberal 
view adopted by respondent with respect to which of its 
sales were, in substance, sales in the District. By the same 
token, law and justice demand that respondent take a prac¬ 
tical, realistic approach in determining the proportion of 
petitioner’s net income which was derived from District 
sources. Respondent has not done this. Instead respondent 
has strained beyond the breaking point the language of the 
statute and has ignored the great bulk of precedent on the 
subject in order to use a formula which results in greater 
revenue for the District. This is not sound tax administra¬ 
tion which should be supported even in its minor abbera- 
tions. The Commissioners and the Assessor have abused 
the administrative discretion given them by the statute, 
and petitioner asks the Court to correct this abuse. It is 
requested therefore that the Court reverse the Board’s 
decision and remand the case to the Board with instruc¬ 
tions to determine petitioner’s proper tax liability by means 
of the apportionment formula made mandatory by the stat¬ 
ute and by law. 

Respectfully submitted, 

John C. Reid, 

Counsel for Petitioner. 

Of Counsel: 
Ivins, Phillips, Graves & Barker. 
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IN THE 

United States Court of Appeals 
for the District of Columbia 

October Term, 1941. 

No. 8135. 

EASTMAN KODAK COMPANY, Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent. 

Petition for Review of Decision of the Board of Tax Ap¬ 
peals for the District of Columbia. 

APPENDIX TO BRIEF FOR PETITIONER. 

APPENDIX A. 

Portions of the Record Designated by Petitioner. 

a Docket Entries Before the Board of Tax Appeals 

Date Proceedings Memorandum 
1941 Income ^ax 
June 10 Petition filed. Taxpayer notified. A. A. served. 
July 1 Issue joined. Hearing set July 14. A. A. and 

Taxpayer notified. 
July 2 Mot. of pet. for continuance—Granted 

Hearing Sept. 10 
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Aug. 18 Stipulation of Facts. 
Sept. 13 Brief filed by petitioner. 
Sept. 29 Mot. of resp. to extend time for filing brief— 

Granted. 
Oct. 20 Brief filed by respondent. 
Oct. 24 Reply brief filed by pet. 
Nov. 17 Findings of Fact, Opinion and Decision. 
Dec. 13 Pet. for Review. 
Dec. 16 Statement of Points—Designation of Record. 

1 Endorsed: Received and Filed Jun 10 1941 Board 
of Tax Appeals for the District of Columbia 

Petition 

The above-named petitioner petitions for a reduction of 
an assessment of taxes against it and alleges as follows: 

(1) The petitioner is a foreign corporation with its prin¬ 
cipal office at Rochester, New York. 

(2) The tax in controversy is an income tax for the cal¬ 
endar year 1939, and in the amount of $3,838.81. 

(3) The statement of taxes due was dated March 15, 
1941, and the tax was paid by the petitioner under protest 
in writing on March 21, 1941 as will appear in the copy of 
the notice and demand attached hereto as Exhibit A, and 
in the copy of the letter accompanying the check attached 
hereto as Exhibit B. 

(4) The assessment of the tax set forth in the notice of 
assessment is based on the following errors: 

(a) The respondent included as income derived from 
sources within the District of Columbia income derived 
from sources outside the District of Columbia. 

(b) The allocation formula used by respondent to deter¬ 
mine the portion of petitioner’s income derived from 

sources within the District of Columbia was erro- 
2 neous by reason of the fact that the use of such 

formula attributed to District of Columbia sources 
a large amount of income not derived from sources within 
the District of Columbia. 
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(c) The allocation formula used by respondent was er¬ 
roneous in that it failed to include as apportionment factors 
such important income producing factors as labor, manage¬ 
ment, capital investment, patent rights, etc. 

(d) In determining the portion of petitioner’s net in¬ 
come derived from District of Columbia sources, the re¬ 
spondent erroneously assumed that net income is produced 
exclusively from selling activities rather than from a com¬ 
bination of factors. On this assumption, respondent com¬ 
puted petitioner’s taxable net income from sources within 
the District by means of a ratio derived merely from a 
comparison of petitioner’s total sales with petitioner’s sales 
to District of Columbia vendees. 

(5) The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: 

(a) The petitioner is a corporation engaged in the manu¬ 
facture and sale of photographic equipment and other re¬ 
lated articles. 

(b) The petitioner has its main office in Rochester, New 
York. Petitioner’s principal manufacturing activities ire 
also carried on in Rochester, New York, where it owns and 

operates several large factories. 
3 (c) Petitioner sells its articles through traveling 

salesmen in every state in the country, including the 
District of Columbia, as well as in many foreign countries. 

(d) Petitioner owns no tangible property, and carries 
on no manufacturing activities in the District of Columbia. 

WHEREFORE, the petitioner prays that this Board 
may hear the proceeding, and determine that petitioner f as 
been taxed on income not derived from District of Colum¬ 
bia sources and that petitioner is entitled to a refund of at 
least three-fourths of the taxes paid. 

(sgd) JOHN C. REID 
Counsel for Petitioner, 
306 Southern Bldg., 
Washington, D. C. 



4 State of New York, 

County of Monroe, ss. 

M. K. Robinson, being duly sworn, says that he is Secre¬ 
tary of the petitioner above named, and that he is duly 
authorized to verify the foregoing petition; that he has 
read the foregoing petition and is familiar with the state¬ 
ments contained therein; and that, to the best of his knowl¬ 
edge and belief, the statements are true and correct. 

(sgd) M. K. ROBINSON 

Subscribed and sworn to before me this 9th day of 
June, 1941. 

(sgd) LOIS E. PATCHEN 
Notary Public. 

Notary Public, Monroe County, N. Y. 
My commission expires March 30, 1942 

EXHIBIT “A” 
Corporation 1940 

INCOME TAX 1939 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

OFFICE OF THE ASSESSOR, D. C. 

NOTICE OF DEMAND No. H-1765 

Tax as shown Amt. Prev. 
by taxpayer Additional Assessment Total Tax Paid Balance 

Tax 3,548.39 
Penalty % 

25.00 Per Mo. 
Interest 1% 380.42 3,863.81 25.00 3,838.81 

4/15/40 to 3/13/41 
Notice is hereby given of additional assessment 

as shown above. Demand is hereby made for 
payment of same within 10 days after 3/15/41 

Eastman Kodak Co. 
343 State St. 
Rochester, N. Y. 

Credit: 9020 Income Tax 

INTEREST 

% 

Amount due 
ris; 

Interest at the rate of 1% per | 
month must be added to the $ 
balance shown above if not paid | 
within 10 days from the date of II 
this notice. 

Send remittance with both 
copies of this notice to the col¬ 
lector of taxes, D. C. 

A
R
 2

2 
42
 

22
3 

N
 

—
C

hk
 

3,
83

8.
81
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31 Decision of the Board of Tax Appeals. 

This proceeding came on to be heard upon the petition 
filed herein, and upon consideration thereof and of the evi¬ 
dence adduced at the hearing on said petition, it is by the 
Board this 17tli day of November, 1941. 

ADJUDGED AND DETERMINED That no sum as an 
income tax and interest thereon, for the calendar year 1939, 
has been erroneously collected by the District of Columbia 
from the petitioner, and that the petitioner is not entitled 
to any refund thereof. 

(sgd) JO. V. MORGAN 
Member Sole 

November 17,1941 

***••*•••• 

7 Findings of Fact and Opinion of the Board. 

The Assessor of the District of Columbia assessed the 
petitioner, and the petitioner paid to the District an income 
tax for the calendar year 1939 in the amount of $3,838.81. 
The petitioner seeks refund of a portion of such tax. The 
petitioner alleges that the assessment of the tax involved 
is based upon the following errors: 

(a) The respondent included as income derived from 
sources within the District of Columbia income derived 
from sources outside of the District of Columbia. 

(b) The allocation formula used by respondent to deter¬ 
mine the portion of petitioner’s income derived from 
sources within the District of Columbia was erroneous bv 
reason of the fact that the use of such formula attributed 
to District of Columbia sources a large amount of income not 
derived from sources within the District of Columbia. 

(c) The allocation formula used by respondent was er¬ 
roneous in that it failed to include as apportionment factors 
such important income producing factors as labor, manage¬ 

ment, capital investment, patent rights, etc. 
S (d) In determining the portion of petitioner’s net 

income derived from District of Columbia sources, 
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the respondent erroneously assumed that net income is 
produced exclusively from selling activities rather than 
from a combination of factors. On this assumption, re¬ 
spondent computed petitioner’s taxable net income from 
sources within the District by means of a ratio derived 
merely from a comparison of petitioner’s total sales with 
petitioner’s sales to District of Columbia vendees. 

Findings of Fact 

The parties have stipulated and the Board here finds the 
following facts: 

“It is hereby stipulated and agreed by and between the 
parties, by their respective counsel, that, for the purposes 
of this proceeding, the following facts shall be deemed 
true and correct. Either party is at liberty to object to 
the relevancy or materiality of any fact herein stipulated. 

(1) The petitioner is a corporation incorporated under 
the laws of New Jersey with its principal office in Rochester, 
New York. 

(2) Petitioner is engaged in the manufacture and sale 
of photographic equipment and other related articles. Its 
principal manufacturing activities are carried on in 
Rochester, New York, where it owns and operates several 
large factories. Petitioner sells its articles through travel¬ 
ing salesmen in every state of the country, including the 
District of Columbia, as well as in many foreign countries. 

(3) The tax in controversy in the present proceed- 
9 ing is an income tax for the calendar year 1939 in 

the amount of $3,838.81. The statement of taxes 
due was issued by respondent under date of March 15, 1941, 
and the tax was paid by petitioner under protest in writing 
on March 21, 1941. 

(4) The tax in controversy was computed by the re¬ 
spondent as set forth below: 
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Total gross receipts from sales within and 
without the District of Columbia.$89,044,490.25 

Total gross receipts from sales within the 
District of Columbia as shown by books 
of taxpayer. 339,027.36 

District of Columbia apportionment factor 
($339,027.36 $89,044,490.25).38973% 

Gross income from sales.$44,575,497.48 
Deduct: Total deductions apportioned by 

taxpayer .$26,277,025.23 

I 
Total net income .$18,298,472.25 

Net taxable income 
(18,298,472.25 x .38073%) .$ 69,667.77 

Tax at 5%.$ 3,4^3.39 
Less filing fee paid April 17, 1940 . 25.00 

Deficiency .$ 3,4^8.39 
Interest at 12% per annum. 3^0.42 

Total payment due .$ 3,8^8.81 

(5) Petitioner’s total net income from all sources during 
the year 1939 was $22,928,306.21. This includes income 
from interest, rents, royalties, dividends, and other income 
not subject to apportionment. Petitioner’s total net income 
subject to apportionment during 1939 was $18,298,472.25. 

(6) Petitioner owns all the stock of Eastman 
10 Kodak Stores, Inc., a corporation operating retail 

stores in various cities throughout the country, dur¬ 
ing 1939, Eastman Kodak Stores, Inc., operated a retail 
store in the District of Columbia. Eastman Kodak Stores, 
Inc., paid an income tax to the District of Columbia on the 
net income derived from the operation of its store in the 
District of Columbia. 

(7) During 1939, petitioner made sales to the District 
of Columbia branch of Eastman Kodak Stores, Inc., in the 
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amount of $234,853.27. Articles sold to this store were 
sold at the same prices demanded from other vendees hav¬ 
ing no connection with petitioner. The sales resulted from 
orders received through the mail by petitioner in Rochester 
and accepted by petitioner in Rochester. Such orders were 
not the result of personal solicitation by petitioner’s agents 
in the District of Columbia. Goods shipped by petitioner 
to this store were delivered by petitioner to a common car¬ 
rier outside the District of Columbia. 

(8) The sales to the District of Columbia branch of East¬ 
man Kodak Stores, Inc., were not included by respondent 
in computing the amount of sale within the District of Co¬ 
lumbia for purposes of the allocation formula. 

(9) Petitioner carries on no manufacturing activities in 
the District of Columbia. 

(10) The parties agree that the sole issue in this pro¬ 
ceeding is with respect to the correctness of respon- 

11 dent’s action in determining petitioner’s net income 
from sources within the District of Columbia by 

means of an apportionment formula based solely on the 
ratio of sales within the District to total sales within and 
without the District. 

(11) The parties agree that the affidavit of petitioner’s 
Assistant Comptroller, attached hereto and marked Exhibit 
A, shall be received in evidence as proof of the facts set 
forth therein.” 

The affidavit of the petitioner’s Assistant Comptroller, 
attached to the stipulation is in the language following: 

“The following are facts in connection with the business 
and property of Eastman Kodak Company for the year 
1939: 

‘ 1. Total sales everywhere for the year 
1939 * $89,044,490.25 

‘ 2. Total gross receipts from sales within 
the District of Columbia for the year 
1939 $ 339,027.36 
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* 3. Total salaries, wages, and commis¬ 
sions paid to employees everywhere 
in 1939 

‘ 4. Total salaries, wages, and commis¬ 
sions paid to employees within the 
District of Columbia in 1939 

‘ 5. Average book value of tangible per¬ 
sonal property (cost less deprecia¬ 
tion) wherever located at beginning 
and end of vear 

‘ 6. Average value of tangible personal 
property located within the District 
of Columbia at beginning and end of 
year 

‘ 7. Average book value of real property 
(cost less reserve for depreciation) 
wherever located at beginning and 
end of year 

12 ‘8. Average value of real property 
located within the District of 
Columbia at beginning and end 
of year 

‘ 9. Total materials and expenses (ex¬ 
cluding salaries and wages) entering 
into cost of manufacturing in 1939 

‘ 10. Materials and expenses entering into 
cost of manufacturing within the Dis¬ 
trict of Columbia in 1939 

$36,785,366.18 

$ 14,147.36 

$51,349,0^9.55 

None 

$24,552,2Q 3.98 

None 

$26,703,11 

None1 

0.05 

>} 

Opinion 

Disposition of the matter here before the Board is iim- 
plified by the stipulation of the parties that sales aggre¬ 
gating $339,027.36 were made by the petitioner in the Dis¬ 
trict of Columbia during the calendar year 1939; and 
to quote from the stipulation: 

“The parties agree that the sole issue in this proceeding 
is with respect to the correctness of respondent’s action in 
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determining petitioner’s net income from sources within 
the District of Columbia by means of an apportionment 
formula based solely on the ratio of sales within the Dis¬ 
trict to total sales within and without the District.” 

The ruling which the Board will make in this case must 
be considered as made within the limits of fact and law as 
defined by the stipulation of the parties, and as made in 
the light of the admission that the sales involved were made 
in the District. 

Corporations are subject to the District of Columbia In¬ 
come Tax Act. Section 4(b) thereof provides that: 

‘‘In the case of any corporation, gross income includes 
only the gross income from sources within the Dis- 

13 trict of Columbia. The proper apportionment and 
allocation of income with respect to sources of in¬ 

come within and without the District may be determined 
by processes or formulas of general apportionment under 
rules and regulations prescribed by the Commissioners.” 

The first calendar year covered by the District of Colum¬ 
bia Income Tax Act was 1939. Before the expiration of 
that year the Commissioners promulgated regulations per¬ 
taining thereto. Article 3(b)(1) of the regulations dealt 
with the allocation of income of corporations, and provided 
as follows: 

“(1) Where gross income for any taxable year is de¬ 
rived from the manufacture or sale of tangible personal 
property, the portion thereof to he allocated to the District 
shall be taken to be such percentage of the total of such 
income as the average monthly value of tangible personal 
property held and owned by the corporation in connection 
with such trade or business in the District plus the gross 
receipts from sales within the District bears to the average 
monthly value of the entire tangible personal property held 
and owned by the corporation in connection with its trade 
or business plus the total gross receipts from sales.” 
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On February 21, 1940, before returns of income for 1939 
were required to be filed, the Commissioners amended (Ar¬ 
ticle 3(b)l to read as follows: 

“Where gross income for anv taxable vear is derived 
from the manufacture and sale or purchase and sal<^ of 
tangible personal property, the portion thereof to be ^lo¬ 
cated to the District shall be taken to be such percentage of 
the total of such income as the sales within the District dur¬ 

ing such taxable year bear to the total sales of the corpora> 

tion for such taxable year. Other factors, such as the aver¬ 
age monthly value of tangible personal property held ^nd 
owned by the corporation in connection with its tradej or 
business in the District and the total value of such prop¬ 
erty held and owned by the corporation in connection With 
its trade or business, may also be considered wheneverj in 
the opinion of the Assessor, the use of such additional fac¬ 
tors in the apportionment formula would result in a iri^re 

equitable tax.” 
14 The Assessor applied the formula specifically m en- 

tioned in the amended regulation as follows: The 
petitioner’s total gross receipts from its entire sales for 
1939 were $89,044,490.25. Total gross receipts from sales 
made in the District of Columbia were $339,027.36, or .38073 
per cent of the entire total gross receipts. The petitioner’s 
total net income (excluding interest, rents, royalties, djvi- 
dends and other income not subject to apportionment) \^as 
$18,298,472.25. The Assessor allocated to the District of 
Columbia .38073 per cent of such net income, or $69,667.77, 
and assessed the petitioner an income tax of 5 per cent 
thereon, or $3,458.39. In other words, the Assessor as¬ 
sumed that, if the entire total gross receipts from sales of 
$89,044,490.25 produced net income of $18,29S,472.25 (ap¬ 
proximately 1/5) gross receipts from sales made in the E'is- 
trict amounting to $339,027.36 produced net income of $69,- 
667.77 (approximately 1/5) allocable to the District of Co¬ 

lumbia. 
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The petitioner contends that the formula employed by 
the Assessor, as above outlined, was erroneous, in that (a) it 
allocated to the District of Columbia a large amount of in¬ 
come not derived from sources within the District and (b) it 
assumed that net income is produced exclusively from sell¬ 
ing activities, whereas such income is in a large part de¬ 
rived from a combination of factors, such as labor, man¬ 
agement, capital investment, patent rights and the like, all 
of which have their locale without the District of Columbia. 

On the other hand, the respondent claims that the for¬ 
mula is reasonable and not arbitrary, and is based 

15 upon the correct premise that the source of income 
in transactions and business similar to those here 

involved is the place where the sale is made; and, further, 
that the petitioner has not maintained the burden of show¬ 
ing by competent evidence that the formula employed was 
unfair, unreasonable or arbitrary. 

We are here concerned with the net income arising upon 
the sale of merchandise manufactured outside the District 
and sold therein. There is no dispute as to the siti of the 
two activities. The question which the Board must decide 
is: was the method or formula of allocation of net income 
employed by the Assessor erroneous, and, if so, what part 
of the petitioner’s net income should be allocated to the 
District of Columbia ? 

Both parties invoke the application of that portion of 
Section 29(a) of the District of Columbia Income Tax Act 
which reads as follows: 

“He (the Assessor) shall apply as far as practicable the 
administrative and judicial interpretations of the Federal 
income tax law so that computations for purposes of this 
title shall be, as nearly as practicable, identical with the 
calculations required for Federal income-tax purposes.” 

The Federal statutes, the interpretations of which the 
parties urge the Board to follow’, are not, however, the 
same. The petitioner insists that the Board follow7 the 
regulations pertaining to the Federal income tax law as it 
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has been written since 1921, while the respondent says that 
the interpretation of that law as it was before 1921 is con¬ 

trolling. 
16 The petitioner calls the Board’s attention to the 

regulation which provides in substance that where 
tangible personal property is manufactured in a foreign 
country and sold in the United States, and vice-versaj the 
income arising therefrom is from sources partly within 
and partly without the United States, and that such in¬ 
come is to be allocated by a formula involving two factors, 
namely, tangible property and gross receipts, weighted 
equally. The objection to applying the interpretation!evi¬ 
denced by such regulation, however, becomes apparent 
when it is understood that the regulation is nothing more 
than a repetition of the words of the Federal income tax 
law since 1921, and that the District of Columbia Income 
Tax Act contains no such language. Moreover, Congress, 
when it came to enact the District law in 1939, had before 
it the Federal law containing the foregoing provision. Its 
failure to include such provision in the District law is sig¬ 
nificant, if not conclusive and controlling. 

The respondent has shown that the Federal income tax 
law, as it was prior to 1921, was substantially similar to 
the District law in respect of the matter here involved, in 
that it merely provided that income from sources within 
the United States was subject to the tax. For that reason, 
the respondent says, the Board must follow the interpreta¬ 
tions of the law as it existed before 1921. 

As indicated above the Assessor in assessing the tax here 
involved would not have been justified in following the in¬ 

terpretation of a provision of the Federal income 
17 tax in language differing from the pertinent section 

of the District income tax law. 
Whether the interpretation of the Federal law as it ex¬ 

isted prior to 1921 is binding upon the Assessor in the de¬ 
termination of a matter arising under the income tax por¬ 
tion of the District of Columbia Revenue Act of 1930 is 
doubtful; or to express the thought by a question, is not. the 
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binding interpretation one relating to a similar current 
Federal income tax law? That question, however, does not 
require an answer since the judicial and quasi-judicial in¬ 
terpretation of a former Federal statute similar to the cur¬ 
rent District law appears to the Board to be precedent, 
intrinsically persuasive, and convincing enough to be fol¬ 
lowed. 

The Federal Revenue Acts of 1916, 1917 and 1918 were 
substantially the same as, if not identical with the District 
of Columbia Income Tax Act in respect of the matter here 
under consideration. Interpreting the pertinent provision 
of the Federal law the Federal Board of Tax Appeals re¬ 
peatedly held that where tangible personal property was 
manufactured in a foreign country and sold in the United 
States the entire net income arising from such sale was 
taxable by the United States, since it was “income from 
sources within the United States.” Richard L. Birkin, et 
al., 5 B. T. A., 402; Yokohama Ki—Ito Kwaisha, Ltd., 5 
B. T. A., 1248; Tootal Broadhurst Lee Co., 9 B. T. A. 321; 
Charles J. Billwiller, Agent, 11 B T. A. 841; East Coast Oil 

Co., 31 B. T. A. 558. 
18 The Tootal Broadhurst Lee Co., and Billwiller 

cases were appealed to Circuit Court of Appeals for 
the Second Circuit and were affirmed unanimously. In the 
first mentioned, Tootal Broadhurst Lee Co. v. Com’r of Lit. 
Rev., 30 F. (2d) 239, the Court, in holding that the entire 
net income from sales in the United States of merchandise 
manufactured abroad was taxable under the Revenue Act 
of 1918, used the following language pertinent here: 

“An enhanced value of manufactured goods prior to sale 
is an increment, but does not become a profit until reduced 
to possession by sale,” citing Lynch v. Hornby, 247 U. S. 
339; Eisner v. Macomher, 252 U. S. 189. 

“The income was intended to be subject to taxation within 
the meaning of the statute, whether such sources of income 
be manufacture, disposition, or both. Where the same or¬ 
ganization makes and sells, the income is earned only from 
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the sale, and the prior increment flowing from manufacture 
is not income. It is the entire sum earned which must be 
taxed, as the statute implies, and this can only follow log¬ 
ically when the sale takes place.” 

The Court in Billwiller’s Estate v. Com’r. of Int. Rev., 31 
F (2d) 286 followed the decision in the Tootal Broadhijrst 
Lee Co., case and sustained a like tax. In Com’r of }jit. 
Rev. v. East Coast Oil Co., 85 F. (2d) 322 the Circuit Court 
of Appeals for the Fifth Circuit invoked the same prin¬ 
ciple in denying the validity of an income tax imposed by 
the United States on income derived from the sale of oil 
produced in Mexico to customers in the United States. The 
decision turned on the determination by the Court of the 
situs of the sale. Although the contracts of sale of the oil 

were negotiated by the agents of the Oil Company in 
19 the United States, the Court, nevertheless, held that 

the locale of the sales "was in Mexico since in that 
country there was done the last thing necessary to complete 
the sale, namely, delivery of the oil. The Court, therefore, 
concluded that the source of the income from the sales was 
not in the United States, and, hence, the tax was inva id. 
In disposing of the question presented the Court cited 
Compania General etc. v. Collector, 279 U. S. 306, which is, 
perhaps, the leading case dealing with the matter now be¬ 
fore the Board, and which appears to the Board to be con¬ 
trolling. The taxpayer, a Philippine concern, manufac¬ 
tured or produced certain merchandise which it sold to cus¬ 
tomers in continental United States through an elaborate 
system of solicitation. The orders for merchandise, how¬ 
ever, were subject to approval by the taxpayer in its prin¬ 
cipal office in Manila. 

The Philippine law imposed a tax on the net income of 
corporations “from all sources within the Philippine 
Islands.” The Collector assessed an income tax against 
the Company computed upon its total net income from sales 
made in the manner above indicated. The taxpayer sought 
to escape the tax. Having failed in the Philippine courts, 
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it appeals to the Supreme Court. That court sustained the 
lower court and applied the recognized rule of private inter¬ 
national law that a sale takes place at the point whereat is 
done the last thing to make the contract of sale binding. 
Since the orders required approval in the Philippines, the 
sales took place there. Having decided that, the court con¬ 
tinued : 

20 “If, in fact, the sales were thus made in the Philip¬ 
pine Islands, we think it unimportant whether the 

merchandise sold was exported before or after sale; it could 
not be seriously contended, and indeed petitioner does not 
contend, that a profit derived from such transactions would 
not be subject to the tax. For, in such a case, the entire 
transaction resulting in a profit, with exception of the nego¬ 
tiations in the United States preceding the sale, would have 
taken place in the Philippines.” 

It is stipulated in this proceeding, as stated above, that 
the sales resulting in the income with which we are here 
concerned took place in the District of Columbia, and that 
the only question submitted is whether with such premise 
the allocation made by the Assessor was correct. In an¬ 
swer to such question the Board must, and does hold that 
the entire income arising from sales made in the District 
of Columbia by the petitioner is taxable by the District of 
Columbia. Having so held, the Board now proceeds to in¬ 
quire into the correctness or fairness of the Assessor’s esti¬ 
mate of net income resulting from gross income derived 
from sales made in the District. Such process was not an 
apportionment in the technical sense of that term, but 
rather an allocation to the District of Columbia of a part 
of the petitioner’s net income from its entire operations 
and business. 

Of course, the petitioner, in determining net income tax¬ 
able by the District, had the right to resort to separate ac¬ 
counting, or modified separate accounting to be exact, by 
showing as gross receipts the amount of sales made in the 
District and subtracting therefrom the expenses incurred in 
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producing the income, resorting to an estimate as to those 
items, such as overhead, where it is impossible to state the 

exact amount. 
21 In this instance, however, the petitioner did not, 

and perhaps could not submit a separate accounting, 
which often is the case in matters of this kind. The duty 
was then cast upon the Assessor to estimate the net income 
flowing from entire gross receipts resulting from sales oc¬ 
curring in the District of Columbia. What the Board must 
now decide is whether or not the method or formula em¬ 
ployed by the Assessor is vulnerable to the attack that it 
is unfair and unreasonable and that it does not reflect the 
petitioner’s income from sources within the District of Co¬ 
lumbia. In making the estimate here attacked the Assessor 
had three known factors: the gross receipts from all sales 
made by the petitioner within and without the District, $89,,- 
044,490.25, the petitioner’s net income flowing from such 
total sales, $18,298,472.25, (roughly 1/5 of total gross re¬ 
ceipts) and gross receipts from sales within the District 
$339,027.36. The Assessor then reasoned, and soundly, the 
Board thinks, that if from total gross receipts of $89,044,- 
490.25 the petitioner’s net income was $18,298,472.25, it is 
reasonable to assume, in the absence of the actual figuri, 
that gross receipts from District sales of $339,027.36 the pe¬ 
titioner’s net income from sources within the District was 
$69,667.77 (roughly 1/5 of District gross receipts). In mak¬ 
ing the foregoing estimate the Assessor actually used |a 
method or formula which contained what is sometimes calletl 
the “sales factor” only, that is to say, allocated to the Dis¬ 

trict of Columbia that proportion of the petitioner’s 
22 total net income as its District gross receipts bore t^ 

its total gross receipts 

($ 339,027.36 x $18,298,472.25 = $69,667.77). 

($89,044,490.25. ) 

Having held that the entire net income from sales in the 
District is net income “from sources within the District of 
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Columbia,” the Board can not say that the method or for¬ 
mula employed was unreasonable and unfair. Actually, it 
may be that, because of peculiar circumstances, the net in¬ 
come flowing from District sales was greater than the 
amount determined, or it may have been less, but in absence 
of definite proof we will have to be satisfied with an ap¬ 
proach to reasonableness and accuracy. Perfection in a 
case of this kind can not be expected or demanded. 

This much, at least, can be said. There has been no show¬ 
ing by the petitioner that the estimate made by the Assessor 
was not reasonable accurate or fair. Of course, the peti¬ 
tioner contends that two other factors, namely tangible 
property and payroll, should have entered into the equation, 
upon the theory that the net income flowing from the Dis¬ 
trict sales had its source in New York, where the merchan¬ 
dise was manufactured, as well as in the District where 
the sales were made. Such position, however, is in the face 
of the decisions already cited, which are based upon the 
well recognized principle of income tax law that income does 
not arise until it is realized. 

The petitioner relies principally on three decisions of the 
Supreme Court: Underwood Typewriter Co. v. Chamber¬ 

lin, 254 U. S. 113; Bass, Ratcliff & Greton v. State 
23 Tax Commission, 266 U. S. 271, and Hans Rees’ Sons 

v. State of North Carolina, 293 U. S. 123. 
The first two cases afford little help to the petitioner’s 

position. In the first place, they concerned excise taxes im¬ 
posed for privilege of performing certain activities within 
the respective states measured by net income of the tax¬ 
payer. In the second place, what they decided was that, 
where there is employed a formula for the apportionment 
of net income for the basis of the excise tax, such formula 
will be accepted and held to be properly applicable in ab¬ 
sence of a showing by the taxpayer that it was unreason¬ 
able and unfair, a principle which this Board had in mind 
earlier in this opinion when considering the propriety of 
formula used by the Assessor in assessing the tax here in¬ 
volved. 
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The Hans Rees’ Sons case cannot be so easily discard 
and demands consideration in the light of the facts in t' 
case and in this proceeding. The North Carolina stat 
under which the tax was imposed was as follows: 

“Every corporation organized under the laws of the St 
shall pay annually an income tax, equivalent to four per c< 
of the entire net income as herein defined, received by si 
corporation during the income year; and every foreign c 
poration doing business in this State shall pay annually 
income tax equivalent to four per cent of a proportion 
its entire income to be determined according to the folk 
ing rules: 

“(a) In case of a company other than companies m 
tioned in the next succeeding section, deriving profits prin¬ 
cipally from the ownership, sale or rental of real estate or 
from the manufacture, purchase, sale of, trading in, or tise 
of tangible property, such proportion of its entire net in¬ 
come as the fair cash value of its real estate and tangible 
personal property in this State on the date of the close of 
the fiscal year of such company in the income year is to |the 
fair cash value of its entire real estate and tangible per¬ 
sonal property then owned by it, with no deductions on ac¬ 
count of encumbrances thereon.” 

24 The taxpayer, Hans Rees’ Sons, a New York Cor¬ 
poration engaged in the manufacture and sale of 

leather products, carried on all its manufacturing activities 
in North Carolina, but sold its products throughout the 
United States and in foreign countries from its sales office 
in New York. Some of the products were stored in New 
York and thence shipped to customers, while other products 
were shipped directly from North Carolina to the customers. 
The sole factory of the taxpayer was in North Carolina, and 
practically all of its tangible property was located there. 
The Commissioner of Revenue applied the statutory for¬ 
mula and assessed the taxpayer a tax equivalent to four 
per cent of 83 per cent of its net income for 1923, of 85 per 
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come for 1925, and of 85 per cent of its net income for 1926. 
An appeal from the assessments was taken to the courts of 
North Carolina. At the trial the taxpayer by the way of 
separate accounting showed, or offered evidence to show 
that its total net income arose or had its source in three dis¬ 
tinct activities, namely, buying, manufacturing and selling. 
The taxpayer because of fortuitous circumstances was able 
to buy raw material at a price lower than the market price, 
and a definite sum representing “buying profit” was stated. 
The taxpayer showed that it manufactured its products for 
a sum less than it would have cost to have procured the 
products by contract with another manufacturer, and a 

definite sum representing “manufacturing profit” 
25 was stated. A definite sum representing “selling 

profit” was stated. The manufacturing profit during 
no year exceeded 21.7 per cent of the total income. The 
proffered evidence was rejected by the State court which 
observed that had it been received the result would have 
been the same. On the authority of the Underwood Type¬ 
writer Co. and Bass, Ratcliff & Gretton cases the State court 
sustained the assessments. An appeal was then taken by 
the taxpayer to the Supreme Court of the United States. 

Because the State court had stated that the proffered 
evidence if received would not have affected the result, the 
Supreme Court considered such evidence as if it had been 
received. It reversed the lower court and denied the ap¬ 
plicability of the rulings in the Underwood Typewriter Co. 
and Bass, Ratcliff & Gretton cases for reason that in the 
Hans Rees’ Sons case the evidence which was found to be 
lacking in the two first mentioned was present in the latter. 
In the decision of the Supreme Court is found the language 
following: 

“Undoubtedly, the enterprise of a corporation which 
manufactures and sells its manufactured products is ordi¬ 
narily a unitary business, and all the factors in that enter¬ 
prise are essential to the realization of profits. The dif¬ 
ficulty of making an exact apportionment is apparent and 
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hence, when the State has adopted a method not intrinsically 

arbitrary, it will be sustained until proof is offered oi: an 

unreasonable and arbitrary application in particular cases. 

But the fact that the corporate enterprise is a unitary one, 

in the sense that the ultimate gain is derived from the entire 

business, does not mean that for the purpose of taxation the 

activities which are conducted in different jurisdictions are 

to be regarded as ‘component parts of a single unit’ so |hat 

the entire net income may be taxed in one State regardless 

of the extent to which it may be derived from the conduct of 

the enterprise in another State.” 

26 The language just quoted gives the Board some 

pause. The language standing alone would seem to 

require the Board to hold that all of the petitioner’s in¬ 

come from District sales was not earned in or, to use jtlie 

language of the statute “from sources within the District 

of Columbia,” and to rule, therefore, that the method ^in- 

ployed by the Assessor was “intrinsically arbitrary,” since 

it was based upon the principle that the entire income aris¬ 

ing from sales has its source in the locality where the sties 

were made, and did not contain the factor of manufacturing, 

which seemed essential to the Supreme Court. The lan¬ 

guage above quoted should not, however, be taken out of 

its setting and considered apart from the facts and circum¬ 

stances of the case. While not particularly important, it 

should be observed that the taxpayer conceded that a part 

of its net income was taxable in North Carolina, and hence 

the question as to whether any of it was taxable by the 

state wherein the merchandise was manufactured was not 

before the Supreme Court. Courts are not prone to give 

litigants more than they ask. Of more substance is the fact 

that the tax in the Hans Rees’ Sons case and the tax im¬ 

posed by the District law are not the same. While it is 

called “an income tax” in the statute, the North Carolina 

tax is an excise tax, or in the nature of an excised tax for 

the privilege of “doing business” in the State, similarj to 

the taxes involved in the Underwood Tyyeivriter Co., and 



22 

Bass, Ratcliff & Gretton cases, and not unlike the Federal 
corporation tax law of 1909. Before the tax can be 

27 assessed the corporation must be “doing business in 
the State.” The District of Columbia Income Tax 

Act is a pure income tax law.1 The tax is imposed whether 
the corporation does business in the District or not. For 
instance, if a corporation should merely own a piece of real 
estate located in the District from which it receives rent, 
such income wxmld be taxable. In other words the tax is 
imposed on all income “from sources in the District of 
Columbia.” 

The Board does not believe that the Supreme Court in¬ 
tended by the decision in the Hans Rees’ Sons case to over¬ 
rule or repudiate the rule announced in Compamia General 
etc. v. Commissioner, supra, that the “source” of income 
in a mercantile transaction is the place where the sale is 
made. Moreover, it must be remembered that some time 
after the decision in the 1Ians Rees’ Sons case the Supreme 
Court denied a petition for a writ of certiorari in the East 
Coast Oil Co., case (299 U. S. (508). When it is considered 
that the decision of the Circuit Court of Appeals was not 

only adverse to the United States, but favored a foreign 
corporation, and was a matter of taxation of general im¬ 
portance, there is no escape from the conclusion that the 
Supreme Court agreed with the conclusion of the lower 
court, namely, that the source of income is the place where 

the sale occurs. 
28 It is true, of course, that in the Compania General 

and East Coast Oil Co., cases the merchandise was 
not only sold in the Philippines and Mexico, respectively, 
but was manufactured or produced therein. The decisions 
in the two cases, however, turned solely on the locale of the 
sales, and no consideration was given to the fact that the 
merchandise was manufactured or produced in the respeet- 

i The Board is aware that in recent years there has been a tendency to 
regard all income taxes as excises. See Ex Rel. Conn v. Craves, 300 U. S. 30S; 
Brown “The Nature of the Income Tax,” 17 Minn. L. Rev. 127. The Board 
merely wishes to draw the distinction between excises or privilege taxes meas¬ 
ured by net income and income taxes imposed regardless of any privilege. 
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ive localities, the inference being, at least, in the East Codst 
Oil Co. case, that, if the oil had been sold in the United 
States, all of the income from such sales would have been 
taxable. 

The opinion of Circuit Court of Appeals for the Eighth 
Circuit in Fisher, et al. v. Standard Oil Co., 12 F. (2d) 744 
requires consideration. The Court there did resort to lan¬ 
guage denying the soundness of North Dakota taxing au¬ 
thority’s argument that the taxpayer “does not receive any 
income whatsoever from the production, manufacture and 
refining of petroleum products or by - products, but only 
from the sale thereof”; and it did cite in support of such 
denial language from the Underwood, Typewriter Co., case 
as follows: “The profits of the corporation were largely 
earned by a series of transactions beginning with the manu¬ 
facture in Connecticut and ending until sale in other 
States.” What it was called upon to decide, and what it 
did actually decide was that, where the taxing statute pro¬ 
vides for a formula of allocation having a sole factor of 
property, an assessment made using a formula having a 
sole factor of gross receipts was invalid. If, however, the 

decision is to be considered as a precedent in oppoja- 
29 tion to the ruling here made by the Board, such eje- 

cision is directly opposed to the decisions in Tooial 
Broadhurst Lee Co., and Billwiller cases, and to the logical 
conclusion to be drawn from the decision in the East Coast 
Oil Co., case. 

The Board realizes that the probable result of its ruling 
will be multiple state taxation, especially if New York, 
wherein the merchandise was manufactured, employs a for¬ 
mula of allocation having factors differing from, or addi¬ 
tional to the one factor in the District’s formula or method 
of estimate. Unfortunate as that may be, it does not pre¬ 
sent any constitutional or legal obstacle to the validity of 
the tax here assailed. Curry v. McCanless, 307 U. S. 357. 

The Board is not unmindful of the fact that the vast ma¬ 
jority of states having an income tax law provide by statute 
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or regulation for formulas having factors, such as tangible 
property and payroll, in addition to the sole factor in the 
District’s formula or method. While such fact is persuas¬ 
ive, it is not controlling, and should not lead the Board 
from following what it believes to be the correct rule ap¬ 
plicable to the admitted facts in this proceeding. No other 
subject has given so much trouble to state tax commissions 
and officials and to lawvers and accountants, nor is anv 
other matter attendant with as much uncertainty as is the 
subject of allocation and apportionment of net income from 
unitary businesses. Many of the formulas are controlled 

by economic exigencies—some manufacturing states 
30 emphasizing the tangible property and payroll fac¬ 

tors, and some buying states giving consideration to 
gross receipts factor alone. Many, in the opinion of the 
Board, ignore fundamental principles. Uniformity in the 
matter of allocation and apportionment formulas is desir¬ 
able. Doubtless, it can never be attained, but an approach 
to that goal vrould go a long way toward relieving corpora¬ 
tions from burdensome taxation by the states of more than 
100 per cent of their net income, which generally results, 
from differing methods of allocation and apportionment. 
As compelling as such consideration may be, the Board can¬ 
not avoid the conclusion, heretofore stated, that under the 
admitted facts the entire net income from sales made in the 
District of Columbia is taxable in that jurisdiction. 

For the reasons given the Board holds that no income tax 
and interest thereon for the calendar year 1939 were er¬ 
roneously collected from the petitioner by the District of 
Columbia, and that the petitioner is not entitled to any 

refund on account thereof. 
Decision will be entered for the respondent. 

(sgd) JO. V. MORGAN, 
Member Sole. 
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APPENDIX B. 

Apportionment Formulas Used by the Various States in Ap¬ 
portioning Income of Corporations Engaged in the 
Manufacture and Sale of Tangible Personal Property. 

For purposes of simplicity and clarity the various ratios 
used in the allocation formulas are indicated by letters in¬ 
stead of being spelled out in each case. Only the broad 
types are listed, there being minor variations within each 

type. 

A = ratio of sales or gross receipts within the state to 
total sales or gross receipts 

B = ratio of value of tangible property within the state to 
value of tangible property everywhere 

C = ratio of payroll (wages, salaries, and commissions) 
applicable to employees within the state to total pay¬ 
roll 

D = ratio of cost of manufacturing and selling within the 
state to total cost of manufacturing and selling 

E = ratio of stock owned in other corporations within state 
to total stock in other corporations. Physical prop¬ 
erty of owned corporations locates the stock 

F = ratio of certain bills and accounts receivable within 
state to total bills and accounts receivable 

S — indicates that the particular allocation formula is pre¬ 
scribed bv statute * 

R — indicates that the allocation formula is prescribed by 
administrative regulation 
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State Legal Citation 

Statutory or 
Administrative 

Formula Formula 

Alabama Laws, 1935 
Sec. 345.1-345.51 

A + B + D 

S 3 

Arizona Laws, 1st S.S. 1933 
Ch. 8, Secs. 19, 24 

A + B + D 

S 3 

Arka nsas Acts, 1929, Art. US 
Sec. 10240 R A or D 

California Stat. 1929 
Ch. 13, Sec. 10 

A + B + C 

Form 105 R 3 

Colorado Laws 1937 
Ch. 175 

S 

A + B 

2 

Connecticut Laws 1935 
S. B. 211 

S 

A + B + C 

3 

Georgia Income Tax Act of 1931, 
as amended bv L. 1935, 
H. B. 724, and L. 1937 
H. B. 140, Secs. 15-17 

A + B + C 

S 3 

Idaho 1932 Income Tax Act, 
Ch. 24, Secs. 01-2416, 
61-2425, Regs. 118, 
Art. 10, 11, 13 

A + B + C 

R 3 

Iowa L. 1933 
Prop. Relief Act 
Div. Ill, Secs. 27-28 S A 

Kansas L. 1933, Inc. Tax Act 
Sec. 3-19 

L. 1936, Ch. 7, 3rd S.S. 

A -f B + D 

Kentucky 

s 3 

A + B 

s 2 

Louisiana L. 1934, Art. 21, 
Secs. 16, 34 
Form I. T. C20-B R 

A + B + C 

3 

Maryland L. 1937 Ch. 11 
1st Spec. Sess. 

R 

A -f B 

o 

Massachusetts Gen. L., Ch. 63 
Secs. 30, 32, 33, 
37-42 

A -f- B -|- C 

S 3 

Minnesota L. 1933, Ch. 405 
Sec. 22-27 
Inc. Tax Regs., 
Art. 1200, 1300 

A or A + B + C 

S 3 

Mississippi Inc. Tax Act of 1934 
Secs. 6, 7, 11 
Inc. Tax Return 
Form 310 W-F R 

B -j- C or D 

2 
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State Legal Citation 

Statutory or 
Administrative 

Formula Fora mla 

Missouri Rev. Stat. 1929, 
Ch. 59, Art. 20 S A 

Montana L. 1933 
H. B. 161, Sec. 3 

A + B + c 

R 3 

New Mexico L. 1933, Ch. 85, 
Secs. 1, 3, 29, 31 
Regs. Art. 311 

A + B 

S 2 

New York Tax Law 
Art. 9-A 

B + E + p 

s 3 

North Carolina Laws 1937 
Gen. Rev. Act. Art. IV 
Sec. 311 

B + D or A + B 

S 2 O 

North Dakota Comp. L. 1913, as 
amended, Art. 35 (II) 
Sec. 2346.a.l-7 

A + B 

S 2 

Oklahoma L. 1935, H. B. 192 
Sec. B, as amended 
L. 1939, H. B. 603 

A + B + D 

S 3 

Oregon Code 1930, amended 
Ch. 13, Secs. 69-1302, 
1307, 1310 
L. 1933, Ch. 388, 448 
Inc. Tax Form 20, Sell. J. 

A + B + c 

R 3 

Pennsylvania L. 1937, Art. 54 A + B + c 

S 3 

South Carolina Civil Code, 1932 
Ch. 107, Art. I, 
Secs. 2436, 2451 

A |+ B 

s o 

South Dakota L. 1935, S. B. 36, 
Div. II, Sec. 15(a) 

A + B + D 

s 3 

Tennessee Code 1932, Art. XII, 
Sec. 1316, 1323 

A + B + D 

s 3 

Utah Rev. Stat. 1933, 
Sec. 80-13-21 

A + B + c 

s 3 

Vermont P. L. 1933, Pt. II 
Ch. 40, Secs. 894, 888 

B + E + F 

R 3 

Virginia Tax Code, Ch. 6 
Secs. 23, 30-32, 54 

A + B 

s 2 

Wisconsin Stat., Ch. 71 A + B + D 

s 3 
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APPENDIX C. 

Petitioner’s Tax Liability Under Apportionment Formulas 
Used by Other Taxing- Bodies. 

Petitioner has devoted a great deal of argument to show¬ 
ing that the apportionment formula used by respondent 
results in attributing to District sources a far greater pro¬ 
portion of petitioner’s entire net income than is properly 
attributable to the District. There is contained in the stip¬ 
ulation sufficient information for constructing other ap¬ 
portionment formulas which would produce far more equit¬ 
able results than the one used by respondent. There fol¬ 
lows a discussion of several alternative formulas, any one 
of which would produce a result more compatible with the 
statute than the one used by respondent. 

In each of the computations set out below the apportion¬ 
ment factor is computed by determining separate ratios 
for each factor and then dividing the sum of the three 
ratios by the number of factors. In many states the final 
apportionment factor is computed by adding the dollar 
amounts of the numerators of the various fractions and 
dividing the total by the sum of the dollar amounts of the 
denominators of the various fractions. Slightlv different 
results are obtained by this method. However, the prin¬ 
ciples of apportionment are the same and petitioner is will¬ 
ing to adopt whichever method of computation is consid¬ 
ered proper by the Board. 

1. Formula based on Property, Payroll and Sales. 

Petitioner submits that the most practical and equitable 
formula for determining income derived from District 
sources as distinguished from other sources is the one rec¬ 
ommended by the National Tax Association for adoption 
in all the states,1 and the one in most common use among 
the various states. Being based on the proportion which 
the property, payroll, and sales in the District bears to the 

i National Tax Association, Proceedings 19S9. 
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total of those items, this formula attributes approximately 
one-third of the net income to capital invested in income- 
producing property, one-third to manufacturing and man¬ 
agement, and one-third to sales. Since both gross receipts 
and wages paid to salesmen are included, this formula may 
attribute too much income to the place where the sale is 
made. However, petitioner would be willing to have its 
District income determined on this basis in spite of this 
small prejudicial defect. 

This formula, as applied to petitioner for the year 1939, 
would produce the following result. 

(a) Total sales in District $339,027.36 

-= .380)73% 
Total sales everywhere $89,044,490.25 

(b) Average value of tangible property in District 0 
-= .00% 

Average value of tangible property everywhere $75,901,243.53- 

(c) Payroll & Commissions applicable to District $14,147.36 
---= .03845% 

Payroll & Commissions everywhere $36,785,366.18 

District apportionment factor 

Income to be allocated 
Net taxable income 

(18.29S.472.25 X .13973% 
Tax at 5% 
Principal tax paid 
Overpayment 
Overpayment of Interest 

(1% per mo, for 12 mos.) 

Total lfefund due 

= 3 | .41918% 

.13973% 

$18,298,472.25 

$ 25,568.45 
$ 1,278.42 
$ 3,483.39 
$ 2,204.97 

$ 242.55 

-This includes both real and tangible personal property, listed separately 
in the stipulation. Obviously, real property could be eliminated without 
changing the result. 

2. Formula based on Property, Manufacturing 

Costs, and Sales. 

This formula is used by several states and is similaif in 
principle to the formula discussed in (1) above. All man¬ 
ufacturing costs are used instead of merely wage costs, 
and tlie amount shown in the following computation is ^he 
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sum of the amounts shown 
hibit A in the stipulation. 

(a) Total Sales in District 

Total Sales everywhere 

(b) Average value of property in 

Average value of property everyv 

(c) Manufacturing costs in District 

Manufacturing costs everywhere 

District apportionment factor 

Income to be allocated 
Net taxable income 

(18,298,472.23 X .13434%) 
Tax at 5% 
Principal tax paid 
Overpayment of principal 
Overpayment of interest 

(1% per mo. for 11 mos.) 

Total Refund due 

in paragraphs 4 and 9 of Ex- 

$339,027.36 
-= .38073% 

$89,044,490.25 

District 0 
-= .00% 

rherc $75,901,243.54 

$14,147.36 
-— .02228% 
$63,488,476.23 

= 3 | .40301% 

.13434% 

$18,298,472.25 

$ 24,582.17 
$ 1,229.11 
$ 3,483.39 
$ 2,254.28 

$ 247.97 

$ 2,502.25 

3. Formula based on Property and Payroll. 

This formula was suggested earlier in this brief as being 
the one best calculated to apportion income in accordance 
with the proposition that income is the product of capital 
and labor. In this formula, one-half the income is attrib¬ 
uted to the capital invested in income-producing property 
and the other half to the economic activity of employees in 
connection with such property. 

(:i) Average value of property in District 

Average value of property everywhere 

(b) Payroll in District 

Payroll everywhere) 

District apportionment factor 

Income to be allocated 
Net taxable income 

(18.298,472.23 X .61923%) 
Tax at 5% 
Principal tax paid 
Overpayment of principal 
Overpayment of interest 

0 
-= .00% 
$75,901,243.53 

$14,147.36 
-= .03845% 
$36,785,366.18 

= 2 i .03845% 

' .01923%' 

$18,298,472.25 

$ 3,518.80 
$ 175.94 
$ 3,483.39 
$ 3,307.45 
$ 363.82 

$ Total Refund due 3,671.27 
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4. Formula based on Sales and Tangible Personal Property 

This is the formula which was used first by respondent, 
and the formula required on the 1939 return filed by jpeti- 
tioner. It is neither as logical nor as equitable as the for¬ 
mulas set out above, but it is much sounder than the one 
now required by respondent. 

(a) Total sales in District $339,027.30 
.38073% 

Total sales everywhere $89,044,490.25 

Average value of tangible personal 
property in District 0 

.00% 
Average value of tangible personal 

— 

property everywhere $51,349,039.55 

District apportionment factor =2 L •3Sl073% 
.1^037% 

Income to be allocated $18,29S,472.25 
Net taxable income $ 34,834.80 
Tax at 5% $ 1,741.74 
Principal tax paid $ 3,483.39 
Overpayment of principal $ 1,741.65 
Overpayment of interest $ 191.58 

Total Refund due $ 1,933.23 

Here then are four apportionment factors, each of "which 
has some support in logic and in law. Other reasonable 
formulas can be constructed from the figures contained in 
the stipulation. Indeed, since the tendency seems to be to 
increase the number of factors employed in apportionment 
formulas (Taxes, May 1941, page 284), a combination of 
all the factors suggested above might be the best answer. 
Of the four methods suggested, petitioner urges the ac¬ 
ceptance of the formula based on tangible property, pay¬ 
roll, and sales. This is the most widely used formula and 
its popularity is increasing. For this reason alone its: use 
in the District would be justified in the interests of uni¬ 
formity. Moreover, it is logically sound, and it has been 
recommended by the National Tax Association after a care¬ 
ful study of the subject. 
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IN THE 

I 

United States Court of Appeals 
FOR THE DlSTF.ICT OF COLUMBIA 

No. 8135 

EASTMAN KODAK COMPANY, ! 
Petitioner, 

v. 
DISTRICT OF COLUMBIA, 

Respondent. 

BRIEF FOR RESPONDENT 

QUESTION PRESENTED 

The District of Columbia Income Tax Act levies a tax upon 
the taxable income “from District of Columbia sources” of 
every corporation, whether domestic or foreign. 

In 1939 the petitioner made sales in the District of Colum¬ 
bia of photographic equipment and related articles in the 
amount of $339,027.36 and the net income therefrom has been 
determined to be $69,667.77. 

In paragraph 10 of the Stipulation of Facts filed with the 
Board of Tax Appeals the parties have agreed: 

“that the sole issue in this proceeding is with re¬ 
spect to the correctness of respondent’s action in de¬ 
termining petitioner’s net income from sources within 
the District of Columbia by means of an apportion¬ 
ment formula based solely on the ratio of sales within 

1 
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the District to total sales within and without the Dis¬ 
trict/’ (R. 10, 11.) 

There is no dispute regarding the amount (S69.667.77) de¬ 
termined by the Assessor as the net income from sales made 
in the District of Columbia. 

The petitioner contends that a portion of its net income 
from sales in the District of Columbia has its source without 
the District and that only a fraction of such income, to be 
determined by some arbitrary formula, is taxable under the 

District Act. 
It is the contention of the respondent that the source of in¬ 

come from the sale of personal property is the place where the 
sale is made and that the entire net income from sales made in 
the District of Columbia is taxable under the District Act. 

It is the view of the respondent that the primary question 
presented in this appeal is whether the income from the sale of 
personal property has its source at the place where the sale is 
made. The other questions raised by the petitioner, relating 
to the validity of regulations of apportionment promulgated 
by the Commissioners and the right of the Board of Tax Ap¬ 
peals to prescribe arbitrary formulae of apportionment under 
the District Income Tax Act. are discussed herein but are con¬ 
sidered to have little, if any. bearing upon the question here 
presented. 

SUMMARY OF ARGUMENT 

1. Judicial interpretations of the term “source”, as used in Fed¬ 

eral income tax laws similar to the District Act, uniformly hold 

that the “source” of income from the sale of personal property is 

the place where the sale is made. The Assessor, in the adminis¬ 

tration of the District Income Tax Act, is required to follow such 

interpretations, but even if he were not so required these decisions 

would be controlling here. 

2. The Commissioners’ regulations for the apportionment of 



income from the sale of personal property on the basis of sales 

made within the District of Columbia to total sales provide the 

only method of fractional apportionment consistent with the 

statute. Besides being the only formula consistent with the law, 

the fraction used by the District in apportioning income from the 

sale of personal property is the most reasonable and equitable of 

all apportionment mcdiods and results in less discrimination 

among taxpayers than any other fractional formula. 

3. Before the Board of Tax Appeals and in its brief filed in 

this Court petitioner relies primarily upon decisions construing 

state statutes. These decisions involve statutory concepts different 

from those adopted in the District and Federal income tax acts 

and are therefore without value in interpreting such latter laws. 

4. Petitioner argues that if this Court rejects respondent’s form¬ 

ula of apportionment as arbitrary it would be the duty of the 

Board of Tax Appeals, on remand of the case, to prescribe an 

arbitrary formula for the apportionment of its gross income. The 

Commissioners of the District of Columbia are authorized to 

prescribe formulae of general apportionment for the determina¬ 

tion of income from sources within and without the District. If 

such formulae are held to be invalid then the Board of Tax Ap¬ 

peals may determine the income from District sources by methods j 
of separate accounting, but neither the Board of Tax Appeals nor 

this Court is authorized to prescribe arbitrary formulae for the 

allocation and apportionment of income from sources within and 

without the District of Columbia. 

ARGUMENT 
I 

The “source” of income derived from the sale of personal property 

is the place where the sale is made. 

The District Income Tax Act, like the Federal Income Tax 
Act. is imposed upon net income after the cost of materials, 
manufacturing, and other expenses of the corporation have 
been deducted. Petitioner’s net income from sales made in 
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the District during 1939 amounted to 869,677.77. It is the 
contention of respondent that all of such income was derived 
from District sources. 

Section 2 (b) of the District Act provides as follows: 

“(b) Tax on corporations.—There is hereby levied 
for each taxable year upon the taxable income from 
District of Columbia sources of every corporation, 
whether domestic or foreign (except those organiza¬ 
tions expressly exempt under paragraph (d) of this 
section), a tax at the rate of 5 per centum thereof.” 

The word “sources” is used in the District Act without any 
definitions or additions just as it was used in the Federal In¬ 
come Tax laws of 1916, 1917, and 191S. The Act of 1916, Sec¬ 
tion 10 (39 Stat. 765), provided: 

“That there shall be levied, assessed, collected, and 
paid annually upon the total net income received in 
the preceding calendar year from all sources * * * 
within the United States by every corporation, * * * 
organized, authorized, or existing under the laws of 
any foreign country, including interest on bonds, 
notes, or other interest-bearing obligations of resi¬ 
dents. corporate or otherwise, and including the in¬ 
come derived from dividends in capital stock or from 
net earnings of resident corporations * * * whose 
net income is taxable under this title.” 

The Act of 1917, Section 1206 (40 Stat. 333), is practically 
a reenactment of Section 10 of the Revenue Act of 1916. 

The Act of 191-S, Section 233 (40 Stat. 1077). provided: 

“(a) That in the case of a corporation subject to 
the tax imposed by section 230, the term ‘gross in¬ 
come’ means the gross income as defined in section 
213. except that * * *. 

“(b) In the case of a foreign corporation gross in¬ 
come includes only the gross income from sources 



0 

within the United States, including the interest on 
bonds, notes, or other interest-bearing obligations of 
residents, corporate or otherwise, dividends from resi¬ 
dent corporations, and including all amounts received 
(although paid under a contract for the sale of goods 
or otherwise) representing profits on the manufacture 
and disposition of goods within the United States.” 

Under the Revenue Acts of 1916 and 1917 the Treasury 
Department issued the following regulation: 

Article 66 of Regulations 33 (revised) 

“SOURCE WITHIN THE UNITED STATES.— 
It is not necessary that the foreign corporation shall 
be engaged in business in this country or that it have 
an office, branch, or agency in the United States. Lia¬ 
bility to the tax attaches with respect to the income, 
the source of which is in the United States. 

“Source as here used means the place of the origin 
of the income.” 

In discussing the term “sources within the United States” 
the editors of Paul Mertens’ Law of Federal Income Taxa¬ 
tion state (Yol. 4, page 349-350): 

“The Supreme Court has said that income may be 
derived from three possible sources only; (1) capital 
and/or (2) labor and/or (3) the sale of capital as¬ 
sets.00 If these three considerations are to be re¬ 
garded as the only possible sources, it clearly follows 
that in determining whether a particular item is from 
'sources within the United States' the inquiry should 
be into the nature and location of the activities or 
property which produce the income. If the income is 
from labor (services) the place where the labor is 
done should be decisive; if it is done in this coun¬ 
try. the income should be from ‘sources within 
the United States.’ If the income is from cap¬ 
ital, the place where the capital is employed 
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should be decisive; if it is employed in this country, 
the income should be from ‘sources within the United 
States.’ If the income is from the sale of capital 
assets, the place where the sale is made should be 
likewise decisive. Much confusion will be avoided by 
regarding the term ‘source’ in this fundamental light. 
It is not a place; it is an activity or property. As 
such it has a situs or location; and if that situs or lo¬ 
cation is within the United States the resulting in¬ 
come is taxable to nonresident aliens and foreign cor¬ 
porations. The intention of Congress in the 1916 and 
subsequent statutes was to discard the 1909 and 1913 
basis of taxing nonresident aliens and foreign corpo¬ 
rations and to make the test of taxability the ‘source.’ 
or situs of the activities or property which produce 
the income. The result is that, on the one hand, non¬ 
resident aliens and foreign corporations are prevented 
from deriving income from the United States free 
from tax by virtue of a technical construction of the 
phrase, ‘property owned . . . and . . . business, 
trade or profession carried on’ and the phrase ‘busi¬ 
ness transacted and capital invested’; and. on the 
other hand, there is no undue imposition of a tax 
when the activities and for property producing the 
income do not take place or are not employed in this 
country. * * 

r,r* Eisner v. Mac-omber. 252 U.S. 1S9. 64 L. Ed. 
”>21, 40 S. Ct. 1S9 (1920); Stratton’s Independ¬ 
ence v. Howbert. 231 U.S. 399. 5S L. Ed. 285, 34 
S. Ct. 136: Doyle v. Mitchell Bros.. 247 U.S. 179, 
62 L. Ed. 1054. 38 S. Ct. 457 (1918); Merchant’s 
Loan <fc Trust Co. v. Smietanka. 255 U.S. 509. 65 
L. Ed. 751. 41 S. Ct. 386 (1921). 

In an opinion dated November 2. 1920. 32 Ops. A. G. 336, 
the Attorney General ruled that all the profit accrued at the 
place where the sale was made; that (1) a foreign corpora¬ 
tion earned no taxable income from the operation of a saw 
mill in the United States but that (2) in the case of a foreign 
corporation manufacturing abroad and selling in the United 
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States all income from such sales was earned in the Unite 
States and taxable under the 191S act. This ruling was af¬ 
firmed in an opinion of the Attorney General dated January 
21, 1924, 34 Ops. A. G. 93. in ruling on a case arising under 
the acts of 1916 and 1917. These opinions of the Attorney 
General were accepted and applied by Treasury Decisio: 
3576 C.B. III-l. 211, Treasury Decision 3111 4 C.B. 2S0. 

In the case of Richard L. Birkin ct al., 5 B.T.A. 402, the 
Board held that the entire profit from sale in the United States 
(through an office in New York) of goods manufactured ih 
England was income from sources within the United States 
under the act of 191S. The petitioners in that case were non¬ 
resident aliens residing in England and doing business as a 
partnership called Birkin & Company, with an office in New 
York. The partnership manufactured laces in Great Britain 
and shipped them to and sold them in the United States. They 
carried on no manufacturing in the United States. In 1919 
they sold in the United States certain laces which they had 
manufactured in Great Britain and imported into the Unitecjl 
States. The opinion of the Board of Tax Appeals states: 

“The controversy calls for a determination of the 
‘gross income from sources within the United States.7 
The petitioners say that, since manufacture abroad is 
a factor from which the price acquired on sale in the 
United States results, a part of the profit contained in 
such price is to be attributed to manufacture and 
hence to be regarded as from a source not within the 
United States. * * * The Commissioner has held 
that all the profit is derived from sale in this country 
and that gross income is the difference, as it is for 
residents, between gross sale price on the one hand 
and actual cost of goods sold, including duty and in¬ 
cidental charges, on the other. Thus, the Gomission- 
er eliminates from the subtraction the increment con¬ 
tained in market value abroad and taxes as income its 
realization by sale in this country. 

“The issue is said to be not as to the power of Con- 
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press, but as to the meaning and proper application 
of the statute; specifically as to the word ‘source.' 
We lay aside at once the dictionary definition, since 
the word is of such general application and may be 
so variously used that discussion of it would go too 
far afield to be helpful. The true question is as to 
how far the language of the statute indicates that 
Congress intended to go in taxing the income of these 
non-resident alien individuals. 

* * * * * * 

“That the acquisition of profit by these petition¬ 
ers when their goods are sold in the United States is 
in some way related to the manufacture of the goods 
as well as to their sale is irrefutably true. Whether 
this be an economic fact or a legal fact is beyond the 
scope of our determination; its recognition as a fact is 
sufficient. This does not carry with it any answer 
to the present problem, for the question still is 
whether the fact of manufacture abroad reduces the 
profit from sale here—whether it necessitates the con¬ 
clusion that such profits are to any extent from 
sources abroad. 

“As a matter of law we can not conclude that they 
are. The profits are all brought about by sale here. 
In the terminology of the tax return, they represent 
‘gross sales,’ from which should be subtracted ‘cost 
of goods sold’ to arrive at gross income. And cost of 
goods sold is what the term indicates, namely, cost— 
which has nothing to do with value whether here or 
abroad. The fact, if in any case it be true, that the 
sale price reflects an appreciation of value in the goods 
before their importation into this country does not 
increase cost or reduce the actual gain at the time of 
sale. Nor would a diminution of value abroad below 
cost increase the gain. Neither cost nor sale price 
is changed because the intervening transportation has 
crossed the boundary, except for the transportation 
expense. 

“The law of the United States recognizes no in¬ 
come in the unrealized appreciation of value of goods 
or property. Lynch v. Hornby. 247 U.S. 330: Eisner 
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v. Macombcr. 2.52 U.S. ISO; but treats such apprecia¬ 
tion as taxable income only when it comes to hand 
as the profit from sale. Merchants Loan & Trust Co. 
v. Smietanka, 255 U.S. 509.** 

“Looking at the statement in Eisner v. Macomher, 
252 U.S. ISO, and other cases, that income is the 
‘gain derived from capital, from labor, or from both 
combined.’ including ‘profit gained through a sale or 
conversion of capital assets,’ the petitioners argue 
that so much of the profit as represents market value 
abroad is not derived from capital or labor in this 
country, and hence is not United States income,— 
which is a constitutional question. Even assuming 
that the foregoing statement of the attributes of in¬ 
come was intended to be definitive so as to exclude all 
accretions to wealth not within the scope of its terms 
—a proposition not simply to be adopted, cf. Irwin v. 
Gavit, 286 U.S. 1G1—it still does not necessarily mean 
that the capital or labor must be itself within the ter¬ 
ritorial jurisdiction of the United States—cf. Cook v. 
Ta.it, 265 U.S. 47. Since under our law the conversion 
of capital appreciation into profit by sale is income 
and not capital, and since in this case such profit was 
entirely acquired in the United States, the effect of 
taxing it is simply to tax income derived in this coun- 
t ry. 

“But it is argued that as to nonresident aliens Con¬ 
gress has not taxed all such income but only such as 
is derived from sources within the United States; and 
further, that as manufacturing is part of the source 
of all the income, it may be said that it is the entire 
source of an allocated part of the income, which part 
is therefore not taxed. This we think is reasoning 
beyond the statute in question. It may be quite rea¬ 
sonable from the standpoint of cost accounting or 
other statistical study to say that because manufac¬ 
turing is part of the cause of the whole income a rea¬ 
sonable part thereof should be so attributed and allo¬ 
cated to manufacture. But this does not establish ns 
a fact that the source of such aliquot part is not sale. 
Sale was necessary to its existence and was the most 
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recent if not the entire source. If not the entire sup¬ 
porting arch, it was the indispensable keystone. As 
Congress within its power did not either exclude or 
apportion it. we can not say it intended to do so. * * * 

‘The decisions such as Underwood Typewriter Co. 
v. Chamberlain. 254 U.S. 113: Bass v. Tax Commis¬ 
sion, 266 U.S. 271: and also Erickson v. Last, 4 Brit. 
Tax Cas. 422. all involve statutes and law so differ¬ 
ent from that before us that they are not in point. 
Congress marie no apportionment and none may be 
imported into the statute.” 

In the case of Yokohama Ki-Ito Kwaisha, Ltd., 5 B.T.A. 
124S. it was held that a foreign corporation which through 
an agent in the United States took orders for or entered into 
contracts for the sale of silk in the United States and later 
purchased the silk in Japan to fill the orders derived income 
from a source within the United States, under the provisions 
of the Revenue Act of 1916, of the difference between the 
selling price and the cost and is entitled to deduct therefrom 
in computing net income ordinary and necessary expenses 
actually paid within the year out of earnings in the mainten¬ 
ance and operation of its business and property within the 
United States. 

To the same effect as the Birkin and Yokohama cases is 
Tootal Broadhurst Lee Co. v. CovYr. of Internal Revenue, 30 
F. (2d) 239. affirming 9 B.T.A. 321. in which certiorari was de¬ 
nied 279 U. S. S61. This case held that income derived by a 
British corporation on cotton goods manufactured in England, 
which it sold in the United States, was “income from sources 
within the United States.” within the Revenue Act of 191S. 
Section 233 (b). 40 Stat. 1077. The opinion of the Circuit 
Court of Appeals for the Second Circuit stated: 

“An enhanced value of manufactured goods prior 
to sale is an increment, but does not become a profit 
until reduced to possession by sale.” Citing Lynch v. 
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Hornby, 247 U.S. 339; Eisner v. Macomber, 252 U.S. 
189. 

“The income was intended to be subject to taxa¬ 
tion within the meaning of the statute, whether such 
sources of income be manufacture, disposition, or 
both. Where the same organization makes and sells, 
the income is earned only from the sale, and the prior 
increment flowing from manufacture is not income. 
It is the entire sum earned which must be taxed, as 
the statute implies, and this can only follow logically 
when the sale takes place/’ 

This case was cited and followed in Billwiller’s Estate v. 

Com'r., 31 F. (2d) 2S7. affirming 11 B.T.A. 841, certiorari 

denied 279 U.S. 866. 

The only opinion of the United States Supreme Court in 

which the language here in question has been considered 

(Compania General v. Collector, 279 U.S. 306) sustains the 

view that the place of sale is the “source” of the income there¬ 

from. Likewise, the decision in the case of Comm, of Int. Rev 

v. East Coast Oil Co., So F. (2d) 322, aff. 31 B.T.A. 558, helc. 

that the source of income is to be determined by the place 

where the sales were made. The opinion of the Board of 

Tax Appeals in that case states: 

“* * * the issue here comes down to this: Where 
were these sales made? If they were made within the 
United States, as respondent has determined, the in¬ 
come arising therefrom is taxable. * * 

Although the authorities do not prescribe uniform rules for 
determining where a sale takes place they are unanimous in 
holding that the “source” of income from the sale of personal 
property is the place where the sale is effected. 
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II 

Regulations prescribed by the Commissioners for the apportion¬ 
ment and allocation of income from sources within and without 
the District are strictly in accordance with the provisions of the 

statute. 

Section 4 (b) of the District of Columbia Income Tax Act 
provides: 

“OF CORPORATIONS.—In the case of any cor¬ 
poration, gross income includes only the gross income 
from sources within the District of Columbia. The 
proper apportionment and allocation of income with 
respect to sources of income within and without the 
District may be determined by processes or formulas 
of general apportionment under rules and regula¬ 
tions prescribed by the Commissioners.'’ 1 

No apportionment formulae are necessary in cases where the 

1 In accordance with the provisions; of Section 4 (b) the Commissioners 
promulgated the following regulations pertaining to the allocation and appor¬ 
tionment of income from the manufacture and sale of tangible personal 
property: 

“(b) Income From Trade or Business.—If the trade or business of the cor¬ 
poration is carried on entirely within the District, the entire gross business 
income shall be allocated to the District; if the trade or business of the 
corporation is carried on partly within and partly without the District, that 
por'ion of the gross business income to be allocated to the District shall be 
determined as follows; 

"(1) Where gross income for any taxable year is derived from the manu¬ 
facture and sale or purchase and sale of tangible personal property, the 
portion thereof to be allocated to the District shall be taken to be such 
percentage of the total of such income as the sales within the District during 
such taxable year bear to the total sales of the corporation for such taxable 
year. Other factors, such as the average monthly value of tangible personal 
property held and owned by the corporation in connection with its trade or 
business in the District and the total value of such property held and owned 
by the corporation in connection with its trade or business, may also be con¬ 
sidered whenever, in the opinion of the Assessor, the use of such additional 
factors in the apportionment formula would result in a more equitab'e 
tax. * * 
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actual gross income from District of Columbia sources is 
known. For example, in the case of a corporation deriving 
gross income of SI0,000 from capital invested in the District 
or from services performed in the District, no apportionment 
formula would be required to determine that the gross in¬ 
come from District of Columbia sources was $10,000. The 
same is true in the case of sales of personal property. During 
the tax year the petitioner’s sales of personal property wit-hid 
the District amounted to $339,027.36. It is not necessary to 
use an apportionment factor or formula to determine that 
petitioner’s gross income from District of Columbia sources 
was $339,027.36. 

Apportionment formulae are useful in determining the Dis¬ 
trict income of transportation and communication companies 
and in other cases where services are performed partly within 
and partly without the District. Such formulae are likewise 
useful in estimating allowable deductions which are not so 
readily determinable as the source of gross income. Formulae 
have always been used for this latter purpose under the Fed¬ 
eral income tax law. If it were practicable to determine the 
actual income and the actual expense in connection with each 
sale of personal property, there would be no occasion for the 
use of any apportionment formulae in such cases. 

Section 4 (b) provides that the Commissioners may pre¬ 
scribe rules and regulations for the proper apportionment and 
allocation of income. Thus, the Commissioners may require 
that income from District of Columbia sources be determined 
by separate accounting 2, by fractional apportionment 3 or by 
empirical methods 4. 

- Separate Accounting.—A strict application of the separate accounting 

method involves the treatment of a branch of the business enterprise as an 

independent entity or as a separate accounting unit. It. is recognized that 

separate accounting consists not of a single method but of many different, 

methods which will vary according to the conditions within an enterprise. 

As contrasted with the arbitrary character of an allocation fraction, this 

method is relatively exact. The two methods, however, “are not. abso¬ 

lutely distinct. Under separate accounting, many expenses and some receipts 
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The principal argument favoring fractional apportionment 
is its simplicity. None of the twelve or more allocation frac¬ 
tions used in the various States has proven to be highly accu¬ 
rate, and it is generally considered that such formulae are in¬ 
ferior to separate accounting. 

must be allocated by pro-rating on some appropriate basis. Pro-rating is a 

species of fractional apportionment; but under the method of separate account¬ 

ing pro-rating is used only where necessary, and then the basis of the pro¬ 

rating varies with each expense oi item of revenue in question. Moreover, 

and more important, under a method of separate accounting, functions and 

departments of the business not represented in the foreign tax jurisdiction, 

do not come into the picture at all. . . . The essential difference between the 

two methods is found not so much in the use of what may be called fractional 

pro-rates, as the application of such pro-rating to the entire net income.’’* 

♦Adams, T.S., “Allocation versus Apportionment” (1931), Proceedings, 

National Tax Association, p. 346. 

3 Fractional Apportionment.—The method of fractional apportionment is an 

arbitrary substitute for a detailed allocation of expenses and revenues. The 

mechanical device for accomplishing such an apportionment has been refined 

as the “means whereby the total net income or the total valuation of a 

business concern is split up to give a situs in a given jurisdiction to avoid 

the well-nigh impossible task of assigning to that, jurisdiction, item by item, 

the specific elements of income or value which would be accounted for in 

that jurisdiction if the business done therein were considered a separate ac¬ 

counting unit." ** Under such a device, the income is allocated to the 

states according to the proportions, within and without the state, of certain 

arbitrary elements, such as sales, property, certain expenses or some combina¬ 

tion of these items. According to this method “A general fraction is applied 

to the entire net income, and a fractional share of the entire net income of 

the whole business is allocated or assigned to the foreign state or jurisdiction 

which is attempting to impose the tax.” *** 

** Gerstenberg, C.W., “Report of Committee on Standardization and 

Simplification of the Business Taxes” (1929), Proceedings. National Tax 

Association, p. 152. 

*** Adams, T.S., “Allocation versus Apportionment” (1931), Proceed¬ 

ings. National Tax Association, p. 346. 

4 Empirical Methods.—Empirical methods are used frequently in England. 

Germany and France and by the federal government in the United States. 

In general, this type of allocation is resorted to as an alternative to separate 

accounting and in preference to a fractional apportionment. 

“The usual reason for disregarding the results of the separate accounts and 

resorting to some empirical method is that the accounts show little or no 

profit. Not infrequently, this results from the enterprise invoicing goods to 

the branch at so high a price as to restrict the profit realized by the branch 
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The formula for apportionment of gross income and deduc¬ 
tions on the basis of sales within the District to total sales was 
adopted by the Commissioners because of its simplicity and 
convenience to both the taxpayer and the District. In any 
case where the apportionment factor is shown to be inappli¬ 
cable or inequitable, the taxpayer may use the more exact 
method of separate accounting. 

Besides being the only method of fractional apportionment 
consistent with the law, the fraction used by the District in 
apportioning income from the sale of personal property is the 
most reasonable and equitable of all apportionment methods 
and results in less discrimination among taxpayers than any 
other fractional formula. 

The use of any formula for apportionment of net income to 
a state or territory is obviously more or less arbitrary in its 
results and its sole purpose is to obviate the costly and im¬ 
practicable recording of the results in individual transactions 
necessary in the determination of actual income within a spe¬ 
cified territory or from a specified source. If, then, apportion- 

when the goods are sold, or to excessive charges made for interest, services, 

royalties, or on some other account. In view of the difficulties of ascertaining 

what is an appropriate invoice price, the tendency on the part of tax officials 

is not to try to ascertain a fair price but to turn at once to a comparison of 

the percentage of net profit to gross turnover of similar businesses, or to 

employ some other empirical method. . . . This percentage may be taken 

as a basis for taxation in France, Germany and Great Britain, but in the 

United States it is ordinarily used merely as a lever to prevail upon the tax¬ 

payer to correct his accounts so as to reveal the true income. 

“Other empirical methods include: (1) assessment on the basis of an agreed 

amount, sometimes resulting from an estimate of income, sometimes from 

applying an agreed percentage to turnover, and usually employed over a 

period of from three to five years (Germany and Great Britain); (2) assess¬ 

ment on the basis of the normal rate of interest on the capital invested in 

the branch (Germany); (3) apportionment of total income in accordance 

with the ratio of turnover, of assets, or with a combination of both elements 

as is provided in the regulations of the United States Income Tax Act.” **** 

**** Carroll, M. B„ “General Survey of Allocation Methods”. Taxation 

of Foreign and National Enterprises in France, Germany, Spain, the 

United Kingdom and the United States of America (1932), League of 

Nations, Geneva, p. 21 f. 
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ment becomes a practicable method of estimating such income, 
it is apparent that the formula should embrace such factors 
as will most nearly approach actual figures and which should 
be equitable in its application to the largest number of tax¬ 
payers. On the assumption that in most cases the gross profit 
on the dollar of sale is stabilized regardless of the territory in 
which the sale is made, the sales formula presents without 
doubt the nearest approach to actual figures concerning the 
net income realized. If we use the value of tangible property 
as a factor in determining income, then it must be considered 
that a manufacturer who, through shortsighted business judg¬ 
ment, over-stocks, is by this formula conceded a larger per¬ 
centage of profit in manufacturing than the manufacturer who 
is far sighted enough to keep his production more closely with¬ 
in the bounds of the market for his product. It can therefore 
be seen that the tangible property factor bears no relation to 
any profits which might be attributed to manufacture and cer¬ 
tainly cannot be used as an equitable standard for measuring 
profits of all manufacturers. For example, if one concern has 
an inventory turn-over of only once a year, the use of a com¬ 
bination sales and tangible property factor will attribute one- 
half of its profits to selling and one-half to manufacturing (with 
some adjustment to be made to take care of the difference be¬ 
tween selling price and cost). On the other hand, a manufact¬ 
urer who through efficient management is able to turn his 
stock over twice a year, by this formula will attribute two- 
thirds of his net income to his selling and only one-third to 
manufacturing (again, this statement does not take into con¬ 
sideration the mark-up from cost to selling price). How¬ 
ever. it does show the fallacy of using the tangible property 
factor as a measure of income or earnings. In the trend of a 
downward market the use of the tangible property factor 
might in some cases, where sales have been curbed and inven¬ 
tories thus increased, reflect a large profit through manufac¬ 
turing operations, whereas at such times the large inventory 
and over-equipped manufacturing facilities may in reality pro- 
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duce loss rather than income. The effort through formulae 
to inject capital as a factor is fallacious, for by the use of 
excessive capital in production such formulae erroneously at¬ 
tribute more profit to manufacturing while the facts reflect 
the opposite. There may be erroneously attributed to the 
manufacturing departments income which is really not de¬ 
rived from manufacturing but from the fact that the corpora¬ 
tion has exclusive patent rights, conducts research, or that its 
management has more than ordinary initiative in the devel¬ 
opment of novel products. 

Wages and other manufacturing costs likewise have no re¬ 
lation to the “source'’ of income. 

Bv the injection of wages as a factor in the formula, that 
concern which pays higher wages than another concern in the 
same industry and which sells at the same prices obviously 
would earn less through manufacturing and yet the formula 
would reflect the opposite situation. 

Petitioner’s proposed formulae would discriminate against 
local corporations, in favor of corporations manufacturing 
outside the District and selling in the District in competition 
with local corporations; they would discriminate against cor¬ 
porations purchasing outside and selling in the District, in 
favor of corporations manufacturing outside the District and 
selling here; and they would discriminate among corporations 
manufacturing outside the District and selling here because 
of the relative inventories carried and the efficiency or in¬ 
efficiency of their respective managements. 

The apportionment formula based on sales is non-discrimin- 
atory; the tax of outside corporations is computed upon the 
same basis as that of local corporations, and manufacturing 
corporations are treated the same as non-manufacturing cor¬ 
porations. This is the only formula consistent with the pro¬ 
visions of the District statute. 

Petitioner’s argument that the regulations for apportion¬ 
ment of income from the manufacture and sale of personal 
property taxable under the District Act should conform to 
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regulations for the apportionment of such income under the 
Federal Revenue Act of 193S overlooks the fact that the per¬ 
tinent provisions of the 193S Federal Act are substantially 
different from the District Act. The District Act, like the 
1916,1917. and 191S Federal Acts, uses the bare term “sources” 
without definition. In the Revenue Act of 1921, and subse¬ 
quent Federal Revenue Acts, Congress has defined income from 
sources in the United States, income from sources without the 
United States and income from sources partly within and 
partly without the United States. Sec. 119 of the Internal 
Revenue Code dealing with “Income from Sources within 
United States” covers approximately three pages of the code 
and subsection (e) thereof relating to “Income from Sources 
partly within and partly without United States” provides, in 
material part, as follows: 

“* * * In the case of gross income derived from 
sources partly within and partly without the United 
States, the net income may first be computed by de¬ 
ducting the expenses, losses, or other deductions ap¬ 
portioned or allocated thereto and a ratable part of 
any expenses, losses, or other deductions which can 
not definitelv be allocated to some items or class of 

V 

gross income; and the portion of such net income 
attributable to sources within the United States may 
be determined by processes or formulas of general ap¬ 
portionment prescribed by the Commissioner with the 
approval of the Secretary. Gains, profits, and income 
from— 

“(1) transportation or other services rendered 
partly within and partly without the United States, or 

“(2) from the sale of personal property produced 
(in whole or in part) by the taxpayer within and sold 
without the United States, or produced (in whole or 
in part) by the taxpayer without and sold within the 
United States, shall be treated as derived partly from 
sources within and partly from sources without the 
United States. Gains, profits and income derived 
from the purchase of personal property within and 
its sale without the United States or from the pur- 



19 

chase of personal property without and its sale within 
the United States, shall be treated as derived entirely 
from sources within the country in which sold, except 
that gains, profits, and income derived from the pur¬ 
chase of personal property within a possession of the 
United States and its sale within the United States 
shall be treated as derived partly from sources within 
and partly from sources without the United States.” 

Decisions construing state statutes imposing income taxes upon 

different concepts are of no assistance in determining income 

from District sources. 

Petitioner attempts to draw an analogy between the District 
Act and the income tax laws of the various states. State laws 
ordinarily tax corporations having “capital invested” or “trans¬ 
acting business” in the state, and the tax is generally deter¬ 
mined by the “business transacted and capital invested” or 
the “property owned and business carried on” or “income 
earned” in the taxing state. The method employed by sub¬ 
stantially all states is similar to that used by the Federal 
government in taxing nonresident aliens and foreign corpo- 
tations under the Federal Acts of 1909 and 1913. 

In connection with the discussion of “the place of sale as 
the source of income” in Paragraph 37.36 of Paul & Mertens’ 
Law of Federal Income Taxation (Vol. 4, page 367), it is 
stated: 

“It should be noted in connection with this whole 
subject that the English income tax decisions 43 and 
other decisions44 involving different statutory con¬ 
cepts are ‘without value’ in interpreting the American 
law.45” 

43 Such as Erichsen v. Last, 4 Brit. Tax Cas. 
422 (1SS2); Sullcy v. Attorney-General, 5 H. and 
X. 711, 2 Brit. Tax Cas. 149 (1S60); Werle 
& Co. v. Colquhoun, 58 L.T.R. 756, 2 Brit. Tax 
Cas. 402 (1SSS); Turner v. Rickman. 4 Brit. Tax 
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Cas. 25 (1S9S); MacPherson & Co. v. Moore, 6 
Brit. Tax Cas. 107 (1912). 

44 Such as Underwood Typewriter Co. v. 
Chamberlain, 254 U.S. 113, 65 L. Ed. 165, 41 S. 
Ct. 45 (1920); Bass v. Tax Commission, 266 U.S. 
271, 69 L. Ed. 282, 45 S. Ct, 82 (1924). 

45 Merchants Loan Trust Co. v. Smietanka, 
255 U.S. 509, 65 L. Ed. 751, 41 S. Ct, 386 (1921); 
R. L. Birkin, 5 B.T.A. 402. See generally, State 
ex rel. Manitowoc Gas Co. v. Wisconsin Tax 
Commission, 161 Wis. Ill, 152 X.W. 84S (1915). 

The decisions cited by petitioner are likewise without value 
in interpreting the District law for the reason that they deal 
with different statutory concepts. Petitioner’s argument that 
Congress intended to adopt the theory and concept of State 
laws is answered by the fact that the District act is unlike 
any State law, and that the District tax is imposed upon the 
same theory and concept which has been consistently used 
by Congress since 1916 in Federal income tax legislation. The 
District act was copied in large part from Federal acts, and 
Congress has provided that administrative and judicial in¬ 
terpretations of the language in the Federal acts shall be 
controlling in the interpretation of similar language used in 
the District act. 

IV 

Neither the Board of Tax Appeals nor this Court may prescribe 

an arbitrary formula for the apportionment of income from 

sources within and without the District. 

In Appendix C to its brief petitioner presents several com¬ 
putations of tax based upon various combinations of factors 
such as property, pay roll, manufacturing costs, and sales, 
and petitioner argues that if this Court rejects respondent’s 
formula as arbitrary it would be the duty of the Board, on 
remand of the case, to determine a proper formula. In other 
words, petitioner proposes substitution of one of these arbi¬ 
trary formulae for an exact determination. Even if the 
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trict’s formula were an arbitrary one, such as those used by 
the various States, neither the Board nor this Court coulc 
substitute another arbitrary formula therefor. The Commis¬ 
sioners alone are authorized by Congress to adopt formulae 
of apportionment. The taxpayer would first be required tc 
show by separate accounting (as the taxpayer did in the case 
of Hans Rees’ Sons v. State of North Carolina, 2S3 U.S. 123) 
that the apportionment formula violates due process; then the 
correct tax might be determined by separate accounting. 

Petitioner cites the case of Weaver Bros. v. District of Co¬ 

lumbia, D.C.B.T.A. Docket No. 491, as one “in which the: 
Board rejected the Assessor’s formula as arbitrary and on its; 
initiative substituted a more reasonable formula of its owr 
choosing”. The Assessor computed the tax against Weaver 
Bros, upon the entire net income of the Corporation. In the' 
hearing before the Board, evidence was introduced showing 
that approximately ten per cent of the Corporation’s income 
was earned from services performed without the District of 
Columbia. The Board did not devise an arbitrary formula 
such as the petitioner here proposes, but held that since only 
ninety per cent of the petitioner’s income was from District 
sources that portion only was taxable under the District act. 
The taxpayer established by separate accounting the actual 
amount of its income from sources within and without the 
District. 

If this petitioner or any other taxpaying corporation objects 
to the formula adopted by the Commissioners, computation 
of actual income from District of Columbia sources by separate 
accounting is the only alternative, and this alternative is avail¬ 
able only after the submission of proof by the taxpayer that 
the apportionment formula violates due process of law.5 

The one rule respecting fractional apportionment upon 
which all courts agree is that “any formula will be sustained 

•’ Sec Ilans Itccs Sons v. Stale oj North Carolina, 2S3 U.S. 123; Underwood 

Typewriter Co. v. Chamberlain, 254 U. S. 113; Bass, Ratcliff &• Grollon, Ltd. 

v. State Tax Commission (1924), 266 U.S. 271; The Gorham Mfg. Co. v 

Travis, 274 Fed. 975; S. 5. Krcsae Co. v. Bennett. 51 F. (2d) 353. 



unless the taxpayer submits convincing evidence and proof 
that it operates inequitably when applied to his business”.0 
In the case of S. S. Kresge Co. v. Bennett, 51 F. (2d) 353, 
the court said (p. 355): 

“Since the plaintiff cannot show by the facts before 
us what was its net income from New York State, 
but can merely estimate it, we do not think that there 
is anything before us to sustain the contention that 
the method of apportionment adopted by the commis¬ 
sion was unconstitutional. If the actual net income 
from the state cannot be demonstrated with reasona¬ 
ble certainty the commission can properly be intrust¬ 
ed with some discretion in determining what method 
to use in approximating it.” 

The petitioner here has offered no proof that- the District 
tax operates inequitably when applied to its business. The 
substance of petitioner’s argument is that some arbitrary 
formula which would reduce its tax would be more satisfactory 
to it. 

CONCLUSION 

For the reasons stated above it is respectfully submitted 
that the decision of the Board of Tax Appeals is correct and 
should be affirmed. 

6 Special Report of the New York State Tax Commission on the Allocation 

of Corporate Income for the Purpose of State Taxation (1933) p. 42. Sec also: 

Hans Rees’ Sons v. State of North Carolina, supra; Underwood Typewriter 

Co. v. Chamberlain, supra; Bass, Ratcliff & Grctton, Ltd. v. State Tax Com¬ 

mission, supra; The Gorham Mfg. Co. v. Travis, supra; S. S. Kresge Co. v. 
Bennett, supra. 

Richmond B. Keech, 

Corporation Counsel, D. C 

Vernon E. West, 
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Glenn Simmon, 

Assistant Corporation Counsel, D. C., 

Attorneys for the Respondent, 
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IN THE 

United States Court of Appeals 
for the District of Columbia. 

No. 8135. 

EASTMAN KODAK COMPANY, Petitioner, 

v. 

DISTRICT OF COLUMBIA, Respondent. 

REPLY BRIEF FOR PETITIONER. 

We believe that in our principal brief we anticipated 
respondent’s entire argument, but wish to call attention to 
a few items in respondent’s brief. 

I. 
Respondent’s Point I is devoted to the proposition that 

“The ‘source’ of income derived from the sale of personal 
property is the place where the sale is made”. In support 
of this it goes back, as we anticipated in our principal brief, 
to the Revenue Acts of 1916 and 1917 and decisions there¬ 
under, from which Congress promptly got away by chang¬ 
ing the statute to avoid absurd and inequitable results. 
Respondent quotes (p. 5) from the valuable work of Paul & 
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Mertens, and we particularly refer the Court to three lines 
from that quotation— 

“Much confusion will be avoided by regarding the 
term ‘source’ in this fundamental light. It is not a 
place; it is an activity or property. ” 

Petitioner’s income was derived from capital and labor, not 
from the sale of capital assets.1 When Paul & Mertens re¬ 
ferred to capital assets they meant it in the sense in which 
that phrase is used in the Federal Revenue Acts and else¬ 
where throughout their book. Section 19.14 of that book 
(Yol. 2, p. 515 et seq.) gives the definitions of capital assets 
from several Revenue Acts and makes it clear that under 
none of them does the term include stocks in trade or ar¬ 
ticles which would properly be included in the inventory of 
the taxpayer if on hand at the close of the taxable year, or 
property held primarily for sale to customers in the ordi¬ 
nary course of business. It is perfectly clear that where 
personal property is produced by capital and labor, Paul & 
Mertens regarded the place where the capital is employed 
and the place where the labor is employed as controlling 
and only considered the place where the sale is made con¬ 
trolling when capital assets were sold. Respondent appar¬ 
ently hopes to argue that if the place of sale is controlling 
in the case of a capital asset, it must be controlling in the 
case of personal property manufactured by the petitioner, 
which of course does not follow at all. As Paul & Mertens 
put it (Vol. 1, p. 107), “The basic idea is that aside from 
gain on the sale of assets, an item is not income if it cannot 
be traced to one of the two sources—capital or labor or 
both”. 

The argument in respondent’s brief from the bottom of 
page 6 to the end of page 11 was anticipated in petitioner’s 
original brief. It is not necessary to repeat here what we 
said about the Attorney General’s Opinion of November 
2, 1920 (our brief p. 17) and the cases of Birkin, et al, 5 

i If it did have any sales of capital assets they were not in the District of 
Columbia. 
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B. T. A. 402, Yokohama Ki-Ito Kwaisha, Ltd., 5 B. T. A. 
1248; Tootal Broadhurst Lee Co., 30 F. (2d) 239, and BilU 

wilier’s Estate, 31 F.(2d) 287, which are covered in our orig¬ 
inal brief, pp. 36 to 42. The Compania General and East 

Coast Oil Co. cases are covered in our principal brief, pp. 
32 to 36. 

At the bottom of page 11, respondent’s counsel say: 

“Although the authorities do not prescribe uniform 
rules for determining where a sale takes place they are 
unanimous in holding that the ‘source’ of income "from 
the sale of personal property is the place where the 
sale is effected.” 

This paragraph, of course, refers to the authorities which 
they had just been discussing. That they are no longer ap¬ 
plicable we have shown in our principal brief. 

II. 

At page 13, respondent’s counsel sav: 

“During the tax year the petitioner’s sales of per¬ 
sonal property within the District amounted to $339,- 
027.36. It is not necessary to use an apportionment 
factor or formula to determine that petitioner’s gross 
income from District of Columbia sources w^as $339,- 
027.36.” 

Respondent fails to distinguish between gross income and 
gross receipts. If a taxpayer purchases goods for $11,000 
and sells them for $10,000, he has gross receipts of $10,000 
but, obviouslv, he has no income. He has a loss. If he buvs 
goods for $10,000 and sells them for $11,000, he has gross 
receipts of $11,000 but a gross income of only $1,090.1 

i Treasury Regulations under the Federal revenue laws have always recog¬ 
nized that gross income from manufacturing is not gross sales but the differ¬ 
ence between sales and the cost of goods sold. See Reg. 31 (1909 Act) art. 2 
§ 3, Reg. 33, Rev. (1916 Act) art. 91, Reg. 45 (1918 Act) art. 35, Reg. 62 
(1921) art. 35, Reg. 65 (1924) art. 35, Reg. 69 (1926) art. 35, Reg. 74 (1928) 
art. 55, Reg. 77 (1932) art. 55, Reg. 86 (1934) art. 22(a)5, Reg. 94 (1036) 
art. 22 (a)5, Reg. 101 (1938) art. 22 (a)5, Reg. 103 (Int. Rev. Code) $ 19.22 
(a)5. 
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From this his net income is determined by deducting over¬ 
head, taxes, etc. 

To attempt to determine gross income from sources with¬ 
in the District by applying to gross income from all sources 
the ratio of sales within the District to total sales, is merely 
begging the question of whether that ratio is a sound form¬ 
ula. It amounts to saying that the formula is right because 
by applying it we get a result which is the same result that 
we get by applying it. 

Assuming, arguendo, that petitioner’s gross sales in the 
District were $339,027.36.1 That was stipulated. But peti¬ 
tioner’s gross income from sources within the District was 
certainly not $339,027.36 unless the goods cost nothing to 
produce. 

Suppose a taxpayer manufactured goods in the District 
at a cost of $10,000 and sold them in the District for $20,000 
and also manufactured goods in New York for $10,000 but 
sold them in New York for $10,000. It would have: 

Gross sales in D. C. $20,000 
Total gross sales 30,000 
Total gross income 10,000 

Under respondent’s formula only $6,666.67 of its $10,000 
gross income would be regarded as income from D. C. 
sources, although on a basis of separate accounting obvi¬ 
ously the income from D. C. sources was $10,000. 

Respondent says (p. 13): 

“If it were practicable to determine the actual in¬ 
come and the actual expense in connection with each 
sale of personal property, there would be no occasion 
for the use of any apportionment formulae in such 
cases.” 

This is true only if respondent is right in saying that the 
place of sale is the source of income. Otherwise the fal- 

1 The fact stipulated was / * Total gross receipts from sales within the Dis¬ 
trict of Columbia for the year 1939... .$339,027.36” (Pet. App. A, p. 8). But 
this stipulation was based on the assumption that the instructions on the tax 
return were correct. See below, p. S. 
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lacy is easily shown by such an example as that of a gold 
mine in Virginia, given on page 22 of our brief in chief. 

If respondent is right about the place of sale being die 
source of income, the rest of its argument is superfluous.1 
If it is wrong in that assumption, the rest of its argument 
is based on a false premise—for the whole argument as¬ 
sumes that premise. 

On page 15, respondent says that the formula was 
adopted because of simplicity. By the same argument, a 
magistrate might make a rule that he would find every third 
defendant guilty— it would be very simple, but hardly ji:st. 

Respondent goes on to say that in any case where the ap¬ 
portionment factor is shown to be inapplicable or inequit¬ 
able, the taxpayer may use the more exact method of sepa¬ 
rate accounting. Aside from the fact that the cost of sepa¬ 
rate accounting would be twenty times greater than ike 
tax—it would not avail the taxpayer anything if the Com¬ 
missioners adopted a reasonable formula. The Supreme 
Court has very recently had occasion to go into the fallacies 
of separate accounting in Butler Bros v. McColgan, . .. 
U. S., decided March 2, 1942. Several passages from 
the opinion in that case are valuable here: 

“We read the statute as calling for a method of allo¬ 
cation which is ‘fairly calculated’ to assign to Cali¬ 
fornia that portion of the net income ‘reasonably at¬ 
tributable’ to the business done there.” 

We submit that the same should be said of the statute 
with which we are concerned. 

“One who attacks a formula of apportionment car¬ 
ries a distinct burden of showing by ‘clear and cogent 
evidence’ that it results in extraterritorial values being 
taxed.” 

We submit that the fact that under the respondent’s 
formula, no income is attributed to the sources consisting of 

l But we still should have a proper determination of place of sale. See 
p. 8, below. 
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capital and labor in New York, is clear and cogent evi¬ 
dence that extraterritorial values are being taxed. Com¬ 
pare again our example of a gold mine in Virginia (original 
brief p. 22). 

It should be noted that in this most recent case, the Su¬ 
preme Court cited as authority the Hans Rees Sons case 
and the Bass Ratcliff & Gretton case, upon which we rely, 
and made no reference to Compania General v. Collector. 

On page 15, respondent’s brief says: 

“Besides being the only method of fractional appor¬ 
tionment consistent with the law, the fraction used by 
the District in apportioning income from the sale of 
personal property is the most reasonable and equitable 
of all apportionment methods and results in less dis¬ 
crimination among taxpayers than any other fractional 
formula.” 

Besides being merely a self-serving declaration, this 
statement is not true. Any of the methods used in the 
states which take into consideration the true source of in¬ 
come—capital and labor as well as gross sales, would be 
just as consistent with the District of Columbia Tax Law as 
they are consistent with the Federal Constitution. The 
method respondent defends is not the most reasonable and 
equitable of all apportionment methods for the reason that 
it makes no allowance whatever for the principal sources 
of income—capital and manufacturing costs. Some small 
costs are attributable to the District of Columbia—the labor 
of salesmen. This method is inequitable and unreasonable 
because it practically guarantees double taxation. The only 
theory on which it could be held to result in less discrimina¬ 
tion among taxpayers would be that it reaches only non-resi¬ 
dent taxpayers, whose capital and labor is practically all em¬ 
ployed outside of the District. 

On page 16, respondent’s brief says: 

“On the assumption that in most cases the gross 
profit on the dollar of sale is stabilized regardless of 
the territory in which the sale is made, * * 
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which is an assumption wholly without basis in fact. 
The ensuing arguments against the use of tangible pro p- 

erty and of wages as elements in determining source of in¬ 
come would apply equally well as an argument against in¬ 
come taxes in general—for unquestionably the most efficient 
taxpayer pays the highest tax. 

Respondent’s paragraph (p. 17) suggesting that peti¬ 
tioner’s proposed formula would discriminate against 
local corporations is another ipsi dixit. As a matter of fa<pt, 
there being so few local corporations and so many outsiqe 
corporations—so little manufacturing in the District, th|at 
the Commissioners apparently have decided to discriminate 
in favor of the local corporations, by ignoring their tangible 
property and payrolls as part of the source of their income. 

Respondent’s argument (pp. 17-18) that the District Act 
should be interpreted as the old Federal Acts were and not 
as the most recent Federal Acts, had been fully anticipated 
in our brief in chief (pp. 10-20 and 24-45). 

III. 

ke 
a 

Whether the District of Columbia is to be regarded li 
a state and the District of Columbia Act like the act ofj 
state legislature, or whether the District is to be regarded 
like the Federal government, matters not in choosing the au¬ 
thorities upon which to rely. The decisions of the Supreme 
Court in cases involving state statutes all turn upon the 
question of whether extraterritorial values are being taxed, 
and that is the sole question here. If we are to look to 
the Federal parallel, the Acts from 1921 to date—which 
repudiate the interpretations placed upon the older Aci;s, 
certainly are better indications of the intent of Congress 

than the old repudiated decisions. 

IV. 

When the Commissioners adopt regulations in confli 
with the statute, the Board of Tax Appeals or this Codrt 

ct 
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should apply the statute without reference to the regula¬ 
tions and may compute the tax on any reasonable basis. 
Respondent’s argument resolves itself into the proposition 
that any formula adopted by the Commissioners, no matter 
how arbitrary, inequitable or ridiculous, would have to be 
sustained unless the taxpayer accomplished the impossible 
task of showing (without apportionment) exactly how much 
income was derived from District sources. The impossi¬ 
bility of such computation is shown in Butler Bros. v. Mc- 
Colgan, .... U. S., decided March 2, 1942. In figuring 
taxes, estimates, approximations and apportionments are 
almost always necessary and, when reasonable, they may 
be used in lieu of exact figures. Utah Power & Light Co. 
v. Pfost, 2S6 U. S. 165, 190. Compare Cohan v. Commis¬ 
sioner , 39 F. (2d) 540, 543, where the Circuit Court of Ap¬ 
peals said: 

“Absolute certainty in such matters is usuallv im- 
* * 

possible; the Board should make as close an approxi¬ 
mation as it can. ’ ’ 

In the case of Palmer v. Connecticut Railway <& Lighting 
Co., 311 U. S. 544, the District Court held against the plain¬ 
tiff on the ground that it had not brought its proof within 
the formula provided for such cases. The Circuit Court of 
Appeals adopted a different formula and the Supreme Court 
adopted still a different formula. 

V. 

In the Compania General case, which is respondent’s 
principal reliance, the goods were produced in the Philip¬ 
pines, orders for them were solicited in the United States 
and they were shipped to the United States. The Philip¬ 
pine tax was upheld in the same way that the Board of Tax 
Appeals upheld the District tax in our case—by treating the 
place where the sales contract becomes finally binding as 
the situs of the sale. In our case, the District’s regulations 
paid no heed to the place where the sales contract finally 
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became binding—see our principal brief, pp. 34-36. Peti¬ 
tioner followed the instructions on the corporation income 
tax return. If it had followed the conclusion in the Com- 
pania General case, it would have reported as sales within 
the District only a small fraction of the sales it did report. 
If the decision of this Court is to be based upon the Ccm- 
pania General case, the petitioner should be given an oppor¬ 
tunity to conform its return to the Compania General theory 
and the case should be remanded to allow petitioner to in¬ 
troduce evidence showing the situs of its 1939 sales under 

the Board’s theory. 

Respectfully submitted, 

J. S. Y. Ivins, 

Counsel for Petitioner. 

Ivins, Phillips, Graves & Barker, 

Of Counsel. 

October 1942. 


